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Missouri attorneys should take notice of 
the recent revision of the rules governing 
practice in the supreme court of that State, 
handed down a few days ago. In many par- 
ticulars the changes from the old rules are 
radical, though many of the old rules remain 
unchanged. The changes are particularly in 
the matter and time of the filing and serving 
abstracts in lieu of transcripts, what the ab- 
stracts should contain, the filing of printed 
transcripts, and what briefs should contain 
and when should be served. Rule 14 pro- 
vides for printed transcripts. The new rule 
15 requires the appellant to deliver to the 
opposing party a copy of his brief thirty days 
before the day set for hearing, and the re- 
spondent to deliver his brief to the opposing 
party at least five days before the last named 
date. Rule 16 provides for dismissal, etc. 
upon failure to comply with thé rules, as to 
filing of abstracts and briefs, and rule 17 
provides for allowance of costs for printing 
abstracts and records. Rule 18 specifies 
what shall be considered service of abstracts 
and briefs. 


— oe - 


The question whether the judges of the 
new federal courts of appeal should appear 
in the black gowns similar to those worn by 
the supreme court judges, has given rise to 
considerable debate and evoked much con- 
trariety of opinion. The discussion appears 
to have been prompted by the announcement 
by some, at least, of the above courts that 
such gown would be worn. The objection to 
the practice proceeds upon the ground that 
our courts are the tribunals of the people and 
our judges should be near the people, and 
that justice should be administered in accord- 
ance with the simplicity of our government 
and without pomp and show. One exchange 
asks, ‘‘what would be said if our judges 
should bedeck themselves with wreaths, 
flowers and ribbons while on the bench?’’ 
and says that ‘‘there is no dress that becomes 
an American judge so well as that of a plain 
American citizen.’’ We quite agree, how- 

VoL. 33—No. 2. 





ever, with The Nation in upholding the prac- 
tice. The wearing of black silk gowns by 
the judges of our highest courts adds much 
to the external dignity and solemnity of the 
courts, and we cannot see anything un- 
American in their use. In every Civilized 
country, everybody in spite of himself, asso- 
ciates what a man wears, in some degree, at 
least, with his character. He considers cer- 
tain costumes appropriate to certain callings 
and certain mental and moral characteristics, 
and he makes inferences from dress as to 
these characteristics. A minister dressed 
like a sporting man would offend everybody, 
and a judge of the coyrt produces the same 
effect, though in a less degree. The law 
makes a distinction between a citizen on the 
bench and one off of it, and why should not 
the eye be allowed to take note of it? 


——_—_-_ —__>_ _ 


A district court of lowa, we are informed 
by the Banking Law Journal, has recently 
held national bank notes not exempt from 
municipal taxation. The subject is one of 
considerable interest, and opinions differ 
upon the power of a State to tax these instru- 
ments. The Revised Statutes exempts from 
State or municipal taxation ‘‘all stocks, 
bonds, treasury notes, and other obligations 
of the United States.’’ The question, there- 
fore, depends upon whether national bank 
notes are to be regarded as obligations of the 
government within the meaning of the sec- 
tion. As early as 1869 this question was con- 
sidered by the Supreme Court of Indiana, in 
Board v. Elston, and the conclusion reached 
that the national bank currency was not ex- 
empt. The court said that these notes ‘‘were 
not obligations of the United States in any 
proper sense of that expression, as they do 
not rest primarily on the promise of the gov- 
ernment to pay them as her own debt, but 
simply on her promise that she will amply 
indemnify herself in her own bonds, and only 
after failure of the bank and forfeiture of the 
bonds to her will she regard herself as finally 
liable.’’ The question arose next in North 
Carolina, in Lilly v. Board, and the court de- 
cided, without discussion, that it was within 
the power of the State to tax national bank 
bills, until congress forbids them to be taxed. 
The point subsequently came up for decision 
in Mississippi, in Horne v. Greene, where a 
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contrary view was taken. The court held 
that national bank notes were obligations of 
the national government, as well as treasury 
notes, the only difference between the two 
being that the government is primarily liable 
for the légal tenders and secondarily liable 
for the national bank currency, upon the 
failure or default of the national bank issuing 
the notes. The present decision in Iowa 
takes the view that the national bank cur- 
rency is not primarily, or in any proper sense, 
an obligation of the United States. The 
question has never been settled by the United 
States Supreme Court. 








NOTES OF RECENT DECISIONS. 


Banks AND BANKING—CERTIFIED CHECKS— 
LraBILITy OF DRAWER.—In Metropolitan Nat. 
Bank v. Jones, 27 N. E. Rep. 533, the Su- 
preme Court of Illinois holds that where the 
payee of a bank check has it certified by the 
bank, he thereby releases the drawer from 
liability thereon. Bailey, J., says: 

A check being payable immediately and on demand, 
the holder can only present it for payment, and the 
bank can fulfill its duty to its depositor only by pay- 
ing the amount demanded. In other words, the 
holder has no right to demand from the bank any- 
thing but payment of the check, and the bank has no 
right, as against the drawer, to do anything else but 
pay it. It follows that there is no such thing as “‘ac- 
ceptance” of checks, in the ordinary sense of the 
term, for “‘acceptance” ordinarily implies that the 
drawer requests the drawee to pay the amount at a 
future day, and thé drawer “accepts” to do so, 
thereby becoming the principal debtor, and the 
drawer becoming his surety. Daniel, Neg. Inst. § 
1601. If, then, the holder, on making presentment of 
the check, instead of demanding and receiving: pay- 
ment, has the check certified and retains it in his pos- 
session, he enters into a new and express contract 
with the bank not within the scope of the legal rela- 
tions of the parties, nor within the presumed inten- 
tion of the drawer. By certification, the bank enters 
into an absolute undertaking to pay the check when 
presented at any time within the period prescribed by 
the statute of limitations. The transaction, as be- 
tween the holier and the bank, is substantially the 
same, in legal effect, as though the holder had received 
payment, anc had deposited the money with the bank, 
and received a certificate of deposit therefor. The 
liability of the bank, after certification, is independent 
of the question of its possession of the requisite 
amount of funds of the drawer; it being, by the act of 
certification, estopped to deny the possession of suf- 
ficient funds. Another result of the transaction is 
that the bank thereby becomes entitled to, and if its 
business is properly conducted actually does, charge 
the amount of the check to the account of the drawer 
at the time of the certification; thus in reality appro- 





priating to the payment of the check the necessary 
amount of the money on deposit to the credit of the 
drawer, precisely the same as though the check were 
paid. As between the bank and drawer, certification 
has the same effect as payment, the funds represent- 
ing the amount of the check being just as effectually 
withdrawn from the control of the drawer, and the 
indebtedness from the bank to the depositor created 
by the deposit being just as effectually satisfied to 
that amount in one case asinthe other. The question 
whether this change in the rights and relations of the 
parties should be held to discharge the drawer from 
further liability on the check, has not, so far as we are 
aware, ever been before this court for decision, but 
the great weight of authority, as foundin the decis- 
ions of courts of other jurisdictions and in the 
treatises of law-writers of the greatest learning and 
ability, is in favor of the conclusion that the drawer is 
discharged. Mr. Daniel, in the section of this treatise 
above cited, lays it down as the rule that the bank, by 
certifying the check, becomes the principal and only 
debtor; that the holder, by taking a certificate of the 
check from the bank, instead of requiring payment, 
discharges the drawer; and that the check then cir- 
culates as the representative of so much cash in bank 
payable on demand to the holder. See also to same 
effect, Morse on Banking; Tied. on Com. Paper, § 436. 
This question was before the court of appeals of New 
York in Bank v. Leach, 52 N. Y. 350, and it was there 
held that, where a holder of a check presents it and 
procures it to be certified by the bank instead of be- 
ing paid, such certification is, as between the holder 
and the drawer, a payment, and discharges the draw- 
er from liability. See also, Essex County Bank v. 
Bank, 7 Biss. 193. * * * Butit is said thata dif- 
ferent rule was laid down by this court in Bickford v. 
Bank, 42 Ill. 238, Rounds v. Smith, Jd. 245; and 
Brown v. Leckie, 43 Ill. 497. It will be found on ex- 
amination, that in each of those cases certification of 
the check was obtained by the drawer before delivery 
to the payee, and that no presentment was made by 
the holder until made in due course for payment. It 
is easy to see that an essentially different rule should 
apply in a case of that kind. The fact that the drawer, 
before delivering the check, gets the bank to certify 
it, in no way changes its essential nature as a chech, 
or affects the drawer’s liability in case, on due pre- 
sentation for payment, the paper is dishonored. The 
reasoning of the opinion in the above-mentioned cases 
should be restricted in its application to the facts ap- 
pearing in those cases, and, as applied to those facts, 
it is doubtless correct, and should be followed. But 
it cannot, and, as We may assume, was not intended, 
to apply to cases like the present, where the holder 
has himself made presentment of the check, and, in- 
stead of receiving payment, as he might and should 
have done, has chosen rather to accept, in lieu of pay- 
ment, an express executory agreement by the bank to 
pay the check to the holder when presented for pay- 
ment at any time thereafter. 


Much effort is made by counsel to show that, to be 
consistent with the doctrine established by the case of 
Munn v. Burch, 25 Ill. 35, and in the numerous cases 
in which that decision has been followed, we must 
hold that the defendants were not released from lia- 
bility by the certification of the check. In Munn v. 
Burch we held, contrary to the rule recognized in 
many of the States, that a depositor, by delivering to 
another his check on his banker for value, transfers to 
the payee of the check and his assigns so much of the 
deposit as the check calls for, and that on presenta- 
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tion of the check for payment the banker becomes 
liable to the holder for that amount, provided the 
drawer has on deposit at the time a sufficient sum ap- 
plicable to that purpose to pay the check. Accord- 
ingly, if the banker refuses to pay the check on 
presentment, he becomes liable to an action by the 
holder to recover its amount. It follows that the giv- 
ing of the check becomes, at least after presentment, 
an assignment to the holder of a sufficient amount of 
the deposit to pay the check, and therefore a definite 
appropriation of that sum to its payment binding 
upon all the parties to the check. The argument 
sought to be made if we understand it, is that the cer- 
tification of the check is a no more effectual appro- 
priation of the fund on deposit to the payment of the 
check than was already made by the act of the drawer 
in giving the check, and therefore that one of the 
chief grounds upon which the rule adopted in other 
States, that certification releases the drawer, is based, 
fails or is inapplicable here. Ifthe mere fact of such 
appropriation, however made, is the test by which to 
determine whether the drawer has been released or 
not, there may be force inthe argument. We do not 
understand, however, that such is the case. Some of 
the authorities, itis true, allude to and dwell upon 
that circumstance as possessing very considerable sig- 
nificance, but we do not understand that any of them 
make it the test or basis of the rule. * * * 





Homesteap—In Estates BY ENTIRETIES— 
Ricuts or WirE—Divorce. — The question 
involved in the case of Jackson v. Shelton, 16 
S. W. Rep. 142, decided by the Supreme 
Court of Tennessee, is one upon which the 
decisions in that State, at least, seem to have 
been in conflict, and which is not yet entirely 
settled, as evidenced by the dissent of two of 
the judges. It was held in that case that 
under Code Tenn. § 2935, providing that ‘‘a 
homestead or real estate in the possession of 
or belonging to each head of a family,’’ to 
the extent of $1,000, shall be exempt from 
sale under legal process during the life of 
such head of a family, and shall inure to the 
benefit of his widow and children, the right 
of homestead exists in land held by husband 
and wife, as tenants by entireties, and the 
wife, who has obtained a divorce, and, under 
Code Tenn. § 2946, a decree vesting the 
homestead in her, may assert her right 
thereto, as against creditors of the husband. 
The court overrules Cullam ¥. Cooper (oral 
opinion, Nashville, December Term, 1888), 
and distinguishes Avans v. Everett, 3 Lea, 
76. Snodgrass and Lurton, JJ., dissent. 








ACCIDENT AND SURPRISE — NEW 
TRIAL FOR THE ONAVOIDABLE AB- 
SENCE OF A PARTY OR HIS AT- 
TORNEY. 





The codes of civil procedure generally 
provide that a ‘‘verdict, report or decision 
shall be vacated, and a new trial granted on 
the application of the party aggrieved,’’ for 
‘‘accident or surprise which ordinary pru- 
dence could not have guarded against.’’! 

Accident is defined as ‘‘an event which, 
under the circumstances, is unusual and un- 
expected by the party to whom it happens.’”? 
In equity practice its meaning is ‘‘such an 
unforseen event, misfortune, loss, act or 
omission as is not the result of any 
negligence in the party.’’ By _ sur- 
prise is understood ‘‘the situation in 
which a party is placed without any default 
of his own, which will be injurious to his in- 
terests.’”® 

A new trial will be granted where a case 
has been tried in the absence of a party or 
his attorney, when such absence has been 
caused by accident or surprise; provided the 
affidavits filed in support of the motion show 
three things, to-wit: 

1. The facts or circumstances establish- 
ing accident or surprise, which must include 
a showing of due diligence, or that the mov- 
ing party is without fault, as will be seen 
from the language of the definition as well as 
that of the codes. 

2. That he has a meritorious defense, or 
that the result of a new trial may be differ- 
ent from the first. In short, that he has 
been deprived of a substantial right. There 
is an exception to this rule where a case has 
been tried out of its regular order. 

3. That the surprised party moved for a 
continuance upon learning of the accident or 
surprise, or such a state of facts must ap- 
pear from the record or affidavits, as render 
the making of such a motion impracticable or 
impossible. This rule has application more 
especially to cases where a material witness 
suddenly absents himself or is taken sud- 
denly ill. It can have no application to a 
case where both the party and his attorney 


1 Nebraska Code, § 314; Code Iowa, § 2837. 
2 1 Bouvier Law Dict. (14th ed.) 52. 

3 2 Id. 578. 

4 Kyle v. Chase, infra. 
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are absent; because there would be no one 
to make such a motion. It would not apply 
to a case where the party was present and 
his attorney absent, unless he had other 
counsel. And if an attorney were present 
and his client absent, it would apply only in 
case he knew that his client would not be 
present, and also knew the cause of the ab- 
sence. The general rule seems to be that a 
party knowing all the facts must state them 
to the court supported by an affidavit, if 
necessary, and ask leave to withdraw a juror 
and have the case continued. Because he 
sh)uld not be permitted to proceed with the 
trial and take the chances of a verdict in his 
favor, and, being defeated, assign his own 
want of prudence as a cause for a new trial.’ 

1. Accident and Surprise.—The Supreme 
Court of California, under a code which pro- 
vides that a party may be relieved from a 
‘‘judgment taken ‘against him through his 
mistake, inadvertence, surprise or excusable 
neglect,’’ granted a new trial where the ab- 
sence of the defendant and his attorney was 
caused by their reliance upon the promise of 
the plaintiff’s attorney to notify defendant’s 
attorney before taking up the case, and the 
failure to comply with such promise.® 

So, too, a new trial was granted where it 
appeared that there was a misunderstanding 
between the attorneys for the respective par- 
ties regarding the day set for trial, which 
caused one of them to omit making prepara- 
tions for trial on that day, the moving party 
having presented the usual affidavit of merits, 
and also having asked for a continuance be- 
fore trial.° 

The same court granted a new trial where 
a case was tried in the absence of a party 
and his attorney, and it appeared that the 
moving party had employed an attorney on 
the day on which summons was served on 
him, and the attorney had ordered his clerk 
to enter the case on his journal, but the 
clerk forgot to do so; that after that the at- 
torney was very busy examining abstracts 
and was under the impression that the an- 
swer day was the 23d, and found upon going 


5 Beal v. Codding, infra. 

6 Cleveland National Bank v. Reynolds, infra. 

7 Maxwell’s Pleading and Practice, 440. 

8 Robertson v. Williams, 81 Cal. 268; 5s. c., 22 Pac. 
Rep. 665. 

% Symons v. Bunnell, 80 Cal. 330; s. c., 22 Pac. Rep. 
193. 





to court on that day that default had been 
entered."” 

But a new trial was refused by the same 
court where the attorney for the moving 
party, after a new trial had once been 
granted, went away into another county 
without leaving anyone to look after the case, 
and it was tried in his absence." 

So, too, a new trial was refused where it 
appeared that the case was set down for 
trial, and both the parties and their attor- 
neys were present in court, and the attorney 
for the moving party, supposing that the 
case on trial ahead of his would last till after 
recess, went away to look after some private 
business, leaving his son in court to notify 
him as soon as the evidence was closed in 
the case on trial; that his son started after 
him as soon as the evidence was closed, but 
had difficulty in finding him, and a default 
was entered in his absence.” 

The Supreme Court of Nebraska, under a 
code providing for a new trial for ‘‘accident 
or surprise which ordinary prudence could 
not have guarded against,’’ refused to grant 
a new trial upon a state of facts similar to 
the last case. It appeared that the case had 
been reached in its regular order on the 
docket; that the attorney for the moving 
party had been present in court at about 
half past ten o’clock in the forenoon of the 
day on which trial was had, and supposed 
from the statements of attorneys that the 
other cases would occupy the entire day; 
that he requested the clerk to notify him if 
his case should be called; that notice was 
sent to his office but he was absent, and the 
person in charge thereof was notified, but he, 
however, seemed to have made no effort to 
notify the attorney. It was held not to have 
been a sufficient showing of diligence to come 
within the rule that ‘‘it is only where a party 
has been diligent, and through no fault of 
his, he has been deprived of a substantial 
right, that he is entitled to relief.’’ 

The same court granted a new trial where 
it appeared that the plaintiff and his attor- 
ney lived in another county, and plaintiff’s 
attorney telegraphed the county judge before 
whom the case was pending, requesting him 

10 Francis v. Cox, 33 Cal. 323. 

11 Haight v. Green, 19 Cal. 113. 

12 Mulhollané v. Heyneman, 19 Cal. 605. 


13 Kyle v. Chase, 14 Neb. 531; s. c.,16 N. W. Rep. 
821. 
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to ask defendant’s attorney if he would con- 
sent to a continuance; that the judge an- 
swered by telegram that ‘‘attorney will agree 
to a continuance for two weeks if reply is 
filed.’” The operator wrote ‘‘Abbott’’ in 
place of ‘‘attorney.’’ The plaintiff’s attor- 
ney then telegraphed Abbott accepting the 
terms mentioned in the answer of the judge, 
supposing that he represented the defendant, 
he being acquainted with Abbott, who was 
an attorney, but who had nothing to do with 
the case; and that the defendant’s attorney, 
having heard nothing from the plaintiff, took 
judgment on his counter-claim.™ 

A similar case to Kyle v. Chase, and Mul- 
holland v. Heyneman is Green v. Buckley,” 
in which the Kansas court, under a code 
which provides for a new trial for ‘‘accident 
or surprise which ordinary prudence could 
not have guarded against,’’ refused a new 
trial where the affidavits of the moving party, 
who was his own attorney, set up that he 
was absent during trial because he expected 
the case on trial just before his case would 
last most of the afternoon; that he was led 
to believe so by the statements of attorneys 
who were engaged in the case on trial, but 
in no way connected with his case. Trial 
was had when the case was reached in its reg- 
ular order on the docket between two and 
three o’clock in the afternoon. It was held 
that the affidavits did not show accident or 
surprise. 

The same court refused a new trial where 
it appeared that the moving party, who was 
his own attorney, lived twelve miles from the 
county-seat; that he had a large amount of 
stock and had no male help on his place, and 
was consequently obliged to be home every 
night; that in order to be present at the trial 
he rose at four o’clock in the morning, and 
after attending to his home duties started with 
his team between five and six o’clock; that 
he made no stops on the way, and drove with 
all possible speed, reaching the court-house 
at ten o’clock a. m., hut after his case had 
been tried; that the delay was caused by the 
bad and almost impassable condition of the 
roads. It was held that no accident or sur- 
prise was shown, because the affidavit did not 
show that the roads were any worse than they 


14 Vollard v. Wilcox, 17 Neb. 46; 8. c.,22 N. W. Rep. * 


71. 
15 23 Kan. 130. 





usually were at that time of the year (De- 
cember), or that by an unexpected change 
they had become suddenly worse, or that he 
was not fully aware of their exact condition.”® 
It is probably true that the affidavit did not 
show accident, but that it did not show sur- 
prise is not so clear. True, it may be argued 
with some degree of plausibility that he mis- 
calculated the length of time it would take 
him to drive twelve miles, knowing the con- 
dition of the roads and the condition of his 
team. But after all, the question turns upon 
whether or not he used due diligence, or was 
himself without fault. He rose at four a. m., 
which would seem to be early enough to sat- 
isfy the most fastidious. He was ready to 
start on a twelve miles journey between five 
and six A.M. It does not appear at what 
time court was to open, but it is fair to pre- 
sume at nine a. mM. That would give him be- 
tween three and four hours within which to 
drive twelve miles, which would seem to be 
a reasonable calculation, and one which any 
reasonably prudent man would make. Then, 
too, he. was in court at a seasonable hour. It 
is seldom that a court enters upon the trial 
of a case before ten o’clock, the time prior 
thereto being taken up with the ordinary 
morning business. On the whole, it does not 
seem that he was at fault, and, if not, his case 
would come within the above definition of 
surprise—‘‘the situation in which a party is 
placed without any default of his own which 
will be injurious to his interests.’ At any 
rate, where the question is so close, the 
boasted liberality of a code, the express ob- 
ject of which is to do away with and abolish 
technicality and do substantial justice be- 
tween the parties, ought to come to his relief. 
Nearly all codes provide that the ‘‘rule of 
the common law, that statutes in derogation 
thereof are to be strictly construed, has no 
application to this code. Its provisions and. 
all proceedings under it shall be liberally 
construed, with a view to promote its object 
and assist the parties in obtaining justice.’” 
It is certainly true that the moving party in 
Mehnert v. Thierne did not obtain justice, 
the glittering provisions of the code to the 
contrary notwithstanding. 

The Supreme Court of Iowa” granted a 


16 Mehnert v. Thierne, 15 Kan. 368. 
7 First National Bank v. Harwick, 74 Iowa, 227; s. 
c., 37 N. W. Rep. 171. 
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new trial upon a very similar state of facts 
under a code containing the same provision, 
to-wit: granting a new trial for ‘‘accident or 
surprise which ordinary prudence could not 
have guarded against.’”” That was a case 
where judgment was rendered against a party 
in the absence of his attorney, and it ap- 
peared that the attorney, being engaged in 
an important criminal case in another county, 
employed another attorney to attend to the 
cause for him, giving him all the necessary 
instructions ; that the attorney employed pro- 
ceeded by the all-rail route to the county- 
seat and did not reach the place until a few 
hours after judgment was entered; that by 
taking another route, partly by rail and partly 
by stage, he could have reached the county- 
seat in time for trial. The court said: ‘‘Mr. 
Hawley’s [attorney for the moving party] 
professional engagements were such that he 
was not able to leave Fort Dodge on the first 
day of the term. On the next day he went 
to the county-seat of Sac county [the place 
of trial], going by the most direct route by 
rail, but reached there after judgment was 
rendered. By going another route, however, 
he could have reached there in time to have 
been there before the case was taken up, 
but by that route he would have been com- 
pelled to travel some fifteen miles by stage. 
* * * The court, we think, was war- 
ranted in finding that the failure of the attor- 
ney for the garnishee [moving party] to be 
in attendance when the case was taken up 
was accidental, and that ordinary prudence 
was exercised to guard against it. * * * 
When an attorney is unable, from any cause, 
to give attention to the business of his client 
which has been intrusted to him, he may law- 
fully place it in the hands of other competent 
counsel. And when he has done that, and 
placed the counsel so selected in possession 
of all the facts known to him, or essential to 
the proper discharge of the duty devolving 
on him, and received his undertaking to at- 
tend at the proper time for the transaction of 
the business, he has done what ordinary pru- 
dence demands. The court may also have 
found from the evidence that Mr. Hawley 
exercised ordinary prudence to be in attend- 
ance at the proper time. True, it was a 
physical possibility for him to have reached 
here at an earlier hour. But the question 
does not necessarily depend upon whether he 





did all that was physically possible. And there 
are matters not shown by the evidence of 
which the court might take notice in determin- 
ing the question; such as the state of the 
weather and the apparent condition of the 
docket. If the weather was inclement, and 
the condition of the docket did not indicate a 
necessity for his presence at an earlier hour 
than that at which he arrived, he certainly 
was not negligent in selecting the all rail 
route of travel rather than the other.’’ It 
appeared from another part of the opinion 
that the subpoenas in the case were returna- 
ble on the second day of the term; so his 
presence was not needed on the first day. 
This opinion has been quite fully quoted to 
show the difference between this court and 
the Kansas court. According to the view of 
the Kansas court it would have been neces- 
sary for the moving party to show that there 
was something unusual about the trip, or that 
by an unexpected change or event the time 
or connection of trains became suddenly 
changed, or that he was not fully aware of 
the exact condition of affairs. But nothing 
of the kind appears in the record. The two 
courts differ, too, as to the effect of the 
weather on such a question. The Kansas 
court does not seem to regard bad weather as 
a valid excuse for the absence of a party or 
his attorney, unless there has been a sudden, 
unexpected and unusual change, such as to 
affect the facilities for travel; while the Iowa 
court seems to hold that inclemency of the 
weather ought to be taken into consideration 
as bearing on the question of what a reason- 
ably prudent man would do. The position of 
the Iowa court is undoubtedly the more rea- 
sonable of the two, both of which are based 
on the same statutory phraseology. 

Where, however, a party was absent be- 
cause of delay of railroad trains, and their 
failure to make connection a new trial was 
granted, the moving party having set out in 
his affidavit what he would swear to.'® 

But to return to the Kansas court, it was 
held error not to grant a new trial when a 
defendant was ready for trial on the day on 
which his case was originally set for trial on 
the docket, and the day of trial had been 
changed to a date one day earlier, and he had 
no notice or knowledge of the change until 
the morning of the changed day, and his 


48 Smith y. Rolling’s Adm’r, 38. E. R:p. (Va.) 238. 
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counsel asked the court to allow them until 
noon to get their client into court, and oppos- 
ing counsel consented, but the court refused 
and tried the case. The defendant was in 
court with his witnesses when the court con- 
vened in the afternoon.” 

A new trial was granted where it appeared 
that the defendant’s counsel was uninten- 
tionally absent during trial, and he had made 
arrangements with the clerk of court to notify 
him when the case was called; that he ap- 
peared without much delay after he was so 
notified.” 

So, too, a new trial was granted where 
counsel for the defendant was compelled to 
be absent from the city on the day of trial, 
and gave his answer to another attorney, who 
was employed in the case, to file, and the 
latter was sick during the week when the case 
was tried.” 

A new trial was granted where the defend- 
ant was absent because he was misled by the 
case having been entered on the jury docket 
when it should not have been, the jury fee 
not having been paid.” 

Where the affidavit of defendant’s attorney 
stated that the case was called and a default 
entered in the lower court through his over- 
sight, and that the matter was not called to 
his attention until after the time for appeal 
had passed, and that in his opinion the de- 
fendant had a good defense, a new trial was 
granted on terms that the defendant recover 
no costs.” 

The same court granted a new trial where 
the attorney for the moving party was mis- 
led by the fact that he had brought suit for 
another client against the same defendant, 
which case had been disposed of and should 
have been off the docket, and in looking to 
see if the new case was on the docket, mis- 
took the old one for it.” 

A new trial was granted where it appeared 
that the plaintiff was prevented from reach- 
ing the court before trial by reason of high 
water; that he had been in the habit of at- 
tending court regularly, and therefore had no 


19 Leighton v. Dixon, 42 Kan. 618; s. c., 22 Pace. 
Rep. 732. 

2 Hinman v. Hamilton Paper Co., 53 Wis. 169; 8. C., 
10 N. W. Rep. 160. 

21 Remke vy. Morse, 10 S. W. Rep. 468. 

2 Loomis v. Sheeler, 13 S. W. Rep. 614. 

% Donnelly v. McAdams, 13 Atl. Rep. (R. I.) 108. 

*% Burrough v. Hill, 15 R. I. 190; s.c., 2 Atl. Rep. 
82, 





attorney that knew anything of the facts of 
his case; that his demand was just, and that 
injustice had been done him.” 

So, too, a new trial was granted where a 
motion for a continuance had been made on 
account of the absence of a material witness ; 
but one of the defendants was sick when the 
motion was teken up, and the other was un- 
able to attend court, and each was ignorant 
of the other’s condition, and therefore failed 
to furnish the requisite proof to sustain the 
motion.” 

But a new trial was denied where the de~- 
fendant employed an attorney who filed a 
plea in bar and left the court, believing from 
the state of the docket and the remarks of 
the judge that his case would not be reached.” 

So, too, a new trial was refused where a 
cause came on for trial and was heard in its 
regular order under the rules of court, ata 
time when counsel for the defendant, owing 
to a different rule in an adjoining county, did 
not expect it to, and in consequence he and 
his client were not present.” 

It was held in Halton v. Salmeus,™ that 
parties who rely upon their attorney to notify 
them when their presence would be needed, 
were not entitled to a new trial because of 
his failure to notify them, though their ab- 
sence may have operated to their prejudice. 
This doctrine does not seem to be well 
founded. It is undoubtedly true that clients 
all do trust to their attorneys to inform them 
when their presence is needed. In fact, they 
have no other means of knowing, and that is 
one of the duties an attorney is hired to per- 
form. Under such a rule, what would hinder 
the unscrupulous practitioner (unfortunately 
there are such; perhaps the system of admit- 
ting candidates to practice is responsible for 
it) from taking a fee from the adverse party 
and then willfully refusing to inform his cli- 
ent when to appear? The Supreme Court of 
Georgia™ have held that a new trial would 
have been granted for failure of an attorney 
to notify his client when to appear, if the af- 
fidavit had contained facts showing a merito- 
rious defense. True, that was dictum, but it 
was good sense neveftheless. 


2% Vannerson v. Pendleton, 8 S. & M. 452. 

26 Sherrad v. Olden, 1 Halst. 419. 

27 White v. Ryan, 31 Ala. 400. 

28 Holloway v. Holloway, 11S. W. Rep. (Mo.) 233. 
29 2S. W. Rep. 753. 

3 Ferril v. Marks, infra. 
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But a more unique and wonderful doctrine 
was laid down in Mayer v. Duke,” in which 
it was held that a new trial should not be 
granted on account of the defendant’s ab- 
sence, even though the importance of his 
testimony and the fact that his absence was 
due to a mistake as to the date of trial suffi- 
ciently appear, as the defendant, in omitting 
to give his testimony by deposition, assumed 
the risk of losing the benefit of it. The court 
said: ‘‘It may be conceded that the affidavit 
of Kune [the moving party] attached to the 
motion for a new trial sufficiently showed the 
materiality and importance of his testimony, 
and that his failure to attend was the result 
of a mistake as to the day which was set 
down for the trial of the case. The fact, 
however, remains that the diligence was not 
used which the law requires. A party toa 
suit whose testimony is material to his cause 
may prefer to give his testimony in person, 
and may therefore decline to have his deposi- 
tion taken in his own behalf. But if he do 
so, he takes the risk of losing the benefit of 
his testimony in the event he should fail from 
any cause to attend upon trial.’’ "The writer 
is charitable enough to assume that the doc- 
trine thus laid down is good law in Texas, its 
authenticity being derived from local legisla- 
lation or some peculiar rule of practice of 
Aztec origin. But he looks upon its general 
applicability very much as he does upon the 
Baconian authorship of Shakespeare’s plays 
—he does not consider it debatable. 

2. Meritorious Defense.—Where the plaint- 
iff’s attorney wrote the defendant’s attorney, 
who lived in a different county, that he might 
fix the time for trial at any time within the 
first two weeks, if agreeable to the court, and 
defendant’s attorney set the time for trial, but 
the judge changed the time to a date five days 
in advance of the time as fixed by defendant’s 
attorney, who knew nothing of the change, 
and the defendant was not informed of the 
change till two days before trial, when he 
was sick and unable to be present. It was 
held that, though the absence of the defend- 
ant and his attorney was satisfactorily ac- 
counted for, a new trial could not be granted, 
because no facts were set out showing a meri- 
torious defense.” 

So, too, a new trial was denied where it 


31 10 8. W. Rep. (Tex.) 565. 
% Holliday v. Holliday, 10S. W. Rep. 690. 





appeared that the defendant’s absence was 
satisfactorily accounted for, his affidavit stat- 
ing that he was not notified by the attorney 
he expected would represent him, and was 
thus prevented from making his defense. 
New trial refused because the affidavit did 
not show that he had a meritorious defense, 
or that if he had been present the result 
would likely have been different.” 

Where it appeared that the attorney for the 
defendant lived at Santa Barbara, and was 
notified on Nov. 9 that his case would be 
tried at Los Angeles on Nov. 16, and that on 
Nov. 13 he wrote to an attorney at Los An- 
geles to appear for him and secure a continu- 
ance of the case; that his letter was not 
received by the attorney in Los Angeles until 
7p. M. Nov. 17, the decree having been ren- 
dered on the day previous. The court seemed 
to think that the affidavits did not show ac- 
cident or surprise which ordinary prudence 
could not have guarded against, but held that 
anew trial could not be granted because 
there was no showing of a meritorious de- 
fense or that the result of a new trial might 
be different from the first, and further held 
that if every fact set out in the answer on file 
were true, the decree could not be set aside.* 

There does not seem to be _ perfect 
unanimity in the adjudications as to what 
showing of defense is necessary. Thus in 
Donnelly v. McAdams, supra, it was held 
that the affidavit of defendant’s attorney that 
in his opinion the defendant had a good de- 
fense was sufficient. While in Patterson v. 
Ely,® it was held that ‘‘surprise is not of it- 
self ground for a new trial. It must be such 
as ordinary prudence cou'd not have guarded 
against, and the party must have been in- 
jured by it. In an affidavit the allegation of 
the affiant that ‘as he is informed and be- 
lieves the damages were excessive and more 
than could be recovered on a fair trial of the 
action,’ is not sufficient as a statement of 
meritorious defense upon which to justify 
any disturbance of the verdict. The facts 
should be stated from which the court can 
perceive whether the damages are excessive, 
and whether, on another trial, there would be 
a liability of a verdict for a lesser amount.’’ 
The better opinion seems to be that the affi- 


3% Ferril v. Marks, 76 Ga. 21, 
%4 Cook v. De La Guena, 24 Cal, 241. 
35 19 Cal. 28. 
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davits or some other part of the record should 
contain facts sufficient to apprise the court of 
the nature of the defense, though no great 
particularity of statement is required. Thus 
in the First National Bank v. Harwick, supra, 
it was held that where a cause is adjourned 
after taking the testimony of the garnishee 
therein, and, at a subsequent term, a judg- 
ment is entered against the garnishee, in his 
absence, and there is no defense shown by 
the garnishee in a motion for a new trial, or 
by the evidence introduced in support of the 
motion, his testimony being of record in the 
case, the lower court knew from it the nature 
of his claim and was authorized to consider 
it in determining the question. 

But it is not necessary to show a merito- 
rious defense where a case is tried out of its 
regular order. Thus in Danallen v. Lenox® 
it was held that where a case is taken up out 
of its order in the absence of the party, he 
need not show that he had made any prepara- 
tion, or that a different result might follow 
from a new trial. 

So, too, in Price v. Ford, it was held that 
it was not necessary to show -a meritorious 
defense where on the first day of the term a 
trial was had before twelve o’clock in the ab- 
sence of defendant and his witnesses. 

Frank E. Beeman. 


% 6 Dana, 89. 
37 7 Mow. 399. 








CONFLICT OF LAWS—USURY—MORTGAGE. 


‘ MOTT V. ROWLAND. 





Supreme Court of Michigan, May 8, 1891. 

Negotiations as to a loan were entered into person- 
ally by the partiesin the State of the borrower. On 
the return of the lender to his own State, he wrote 
that he would lend a certain amount, at a certain rate, 
to be secured on land in the borrower’s State, mort- 
gage to be executed and recorded according to the 
laws of that State. The borrower executed and re- 
corded the mortgage; took it to the State of the 
lender; there executed a note, dated, however, at the 
place where the mortgage was executed, and received 
the money. Nine years thereafter, by an agreement 
executed at the place of the lender, the payment was 


extended, and the borrower continued for seven years 


longer to pay interest: Held, that the rate of interest 
being legal in the borrower’s State, the contract was 
valid after,as well as before, the extension, though 
the rate was usurious in the State of the lender. 


McGratu, J.; This isa bill to foreclose two 
mortgages given by Henry C. Rowland and Deli- 
lah Rowland, his wife, to complainant, upon a 





farm in Kalamazoo county. One of the mort- 
gages is dated October 20, 1870, and is for the sum 
of $3,000, and the other is dated November 25, 
1879, and for the sum of $1,500. The first named 
was drawn at 10 per cent., and the other at 8 per 
cent., but by an agreement dated at Pheips, N. 
Y., August 5, 1879, time was extended on the first 
named mortgage for five years from April 1, 1879, 
the interest to be computed at 8 per cent. No de- 
fense was offered to the second mortgage, but as 
to the first it is claimed that it is a New York 
contract, and by the laws of that State is usurious, 
and therefore void, and this is the sole question in 
the case. Complainant, at the date of the mort- 
gage, resided in-Phelps N. Y., and defendants 
lived at Comstock, Kalamazoo county, Mich. 
The negotiations for the loan began while com- 
plainant was at the defendan’s house at Comstock, 
Mich., and were carried on by correspondence 
after complainant returned to New York, and 
through defendant’s brother, who resides in New 
York. The defendant denies that the negotia- 
tions began in Michigan, but complainant testi- 
fied positively to the fact, and on September 21, 
1870, complainant wrote to defendant, using the 
following language: ‘‘I received a line from your 
brother saying you and I had some talk about 
money, and that you wanted it.” Again on Oc- 
tober 4, 1870, complainant wrote as follows: 
“Phelps, Oct. 4, °70. Mr. Rowland. Dear Sir: 
Yours of the 27th is at band, and in reply will 
say that I think.there is no doubt but that you can 
have $3,000 by the 10th of November, if every- 
thing is satisfactory. You can have .a mortgage 
made, and according to the custom of your State 
of making them, on the 200 acres, with an ab- 
stract of title; have it recorded, and send it to 
Hubbell, if you choose, and I will give him the 
money. You can have it for five years or longer 
at 10 per cent. interest, payable as we talked, or 
arrange it any other way you choose. I believe 
the laws of Michigan require that the amount of at- 
torney’s fees shall be stated in a mortgage in the 
case of foreclosure; otherwise it comes out of the 
mortgagee. I want it made out right and legal. 
Please write me on the receipt of this, if you have 
any other way of doing the business more satis- 
factory to you; ifso, how. Yours respectfully, 
Philander Mott.’’ These letters distinctly refer 
to conversations had with reference to this loan, 
and these conversations must have been had in 
Michigan. Defendant, on the 20th day of Octo- 
ber following, had prepared, and he and his wife 
executed and acknowledged, and on October 22d, 
had recorded, in Kalamazoo county, the mort- 
gage in question. Defendant Henry C. Rowland 
afterwards took the mortgage to New York to 
complainant, who objected for the reason that no 
note or bond accompanied the mortgage; where- 
upon the following note was drawn up then and 


’ there by complainant, and executed by defendant, 


but dated at Comstock: ‘Comstock, Oct. 20, 1870, 
$3,000. Five years from date, for value rec’d I 
promise to pay Philander Mott or bearer three 
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thousand dollars, at ten per cent. per annum. 
This note is secured by a mortgage bearing even 
date, and duly recorded in the register’s office at 
Kalamazoo, the same being duly stamped. Henry 
C. Rowland.’”? The money was paid over to de- 
fendant in New York, who paid the interest at the 
rate of 10 per cent. until some time in 1879. It 
appears that complainant held a third mortgage 
upon the same property dated August 28, 1862. 
It is claimed by defendant that in August, 1879, 
he was negotiating with another New York party 
to make a loan at 8 per cent. of a sufficient 
amount to take up these two mortgages, and hein 
person notified complainant of that fact at Phelps, 
N. Y., whereupon complainant agreed to reduce 
the rate of interest, and extend the time of pay- 
ment upon these two mortgages, and then and 
there executed and delivered to defendant the 
following: “Phelps, Aug. 5, °79. I hereby agree 
the time of payment of two certain mortgages I 
now hold against the premises of H. C. Rowland, 
of Galesburg, Michigan, dated as follows: One 
of fifteen hundred and fifty-six 25-100 dollars, 
August 28, 1862, and one of three thousand doi- 
lars, dated October 20, 1870, be extended five years 
from April1, 1879. Said mortgages now draw 
ten per cent. interest, and that the rate of interest 
to be computed after October 1, 1879, at eight per 
cent. per annum. Philander Mott.’’ In Novem- 
ber following defendant executed to complain- 
ant the other mortgage of $1,500, which is in- 
volved in this foreclosure, which drew interest at 
8 per cent., but to which no defense is wade. De- 
fendant continued to pay the interest at the new 
rate (8 per cent.) down to January 1, 1887. Both 
mortgages and note are silent as to the place of 
payment, either of interest or principal. 

Restated, the facts are that complainant and de- 
fendant met in this State, and discussed the mat- 
ter of this loan; that after complainant returned 
to New York he writes, proposing to loan defend- 
ant $3,000 for 5 years, at 10 per cent., upon a 
mortgage to be executed in accordance with the 
laws of Michigan, and he suggests that defend- 
ant execute and record the mortgage and send it 
on. Defendant and wife executed and recorded 
the mortgage as suggested. This was a clear and 
definite acceptance of complainant’s proposition. 
What had been done thus far indicated no design 
to evade the usury laws of New York. ‘The tak- 
ing of the mortgage to New York, and the making 
of the note there, were incidents of the execution 
of an agreement already made. It has been fre- 
quently held that the place where the terms of a 
contract are agreed upon governs, rather than the 
place where the evidences of the agreement are 
executed. Bank v. Low, 81 N. Y. 567; Coal Co. 
v. Kilderhouse, 87 N. Y. 430. In the last case 
cited the court says: ‘‘The only time the parties 
were together or in communication was August, 
1875. The bank then yielded to the application 
of the debtor, and consented to the extension, 
upon certain precise and definite terms, which 
were accepted by the debtor. At that moment 





the minds of the parties met. This was in Michi- 
gan. That State, therefore, was not only the 
place of contract, but, on the part of the bank, 
was the place of performance. Ingraham com- 
plied with the contract afterwards in Buffalo, but 
what he did there, while in the performance ofan 
agreement, was in the performance of one already 
made.”’ It is not necessary to rest the decision 
of this case upon that principle. This is not one 
of that class of cases where, by reason of the ab- 
sence of the stipulation between the parties, fix- 
ing the respective rights and liabilities, it is nec- 
essary to invoke some rule of law to determine 
their rights. It is a case where two parties, resi- 
dents of different States, have made an agreement 
valid by the laws of the State where the borrower 
resides, and invalid by the laws of the State where 
the lender resides. There is no pretense that an 
evasion of the usury laws of New York was con- 
templated; there was no subterfuge nor conceal- 
ment. The evidences of debt were in the mort- 
gage executed, acknowledged, and recorded at the 
home of the borrower, and a note dated at the 
same place. For 16 years thereafter defendants 
continued to pay interest upon the indebtedness, 
and therefore to regard and treat it as a valid and 
binding obligation. It cannot be presumed that 
the parties intended to enter into an illegal con- 
tract. The presumption is rather in favor of its 
validity. The law will presume an honest inten- 
tion, ueless there is something in the nature of 
the transaction or in the proofs to establish the 
contrary. Transactions of this kind were and are 
now common between citizens of the western and 
those of the eastern States. The parties had an 
undoubted right to adopt the law of either State, 
provided they did so in good faith. The defend- 
dant lived in Michigan; the funds were used in 
that State; the land upon which the mortgage was 
given was in Michigan; and the mortgage secur- 
ing the loan was executed and recorded in Michi- 
gan; the rate of interest agreed upon was valid in 
that State. -Can there be any doubt but that both 
borrower and lender had in view the laws of 
Michigan? Any other presumption would seem 
to me to be forced. The intention of the parties 
was not expressed, because it was so well under- 
stood that it was deemed unnecessary to express 
it. In Arnold vy. Potter, 22 Iowa, 194, it was held 
“that it was competent for citizens of different 
States who are parties to a promissory note, to con- 
tract in good faith for the rate of interest, and 
with reference to the laws of the State where the 
maker resides, and where the property mortgaged 
to secure the note is situated, although the note is 
in terms payable in a State different from the res— 
idence of either, and the interest reserved is great- 
er than the legal rate of-interest where the note is 
made or where by its terms it is payable.”’ In 
Kellogg v. Miller, 13 Fed. Rep. 198, the court says : 
“Tt is now well settled by authority,as it is certainly 
well supported by reason, that a citizen of one 
State may loan money to a citizen of another State, 
and contract for the rate of interest allowed by 
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the law of the latter, especially in a case like the 
present where the money is to be used in the lat- 
ter State, and is secured by a mortgage upon lands 
located there; and this, notwithstanding the place 
of payment may be elsewhere. This doctrine 
constitutes an exception to the general rule that 
the law of the place where the contract is made 
is to govern in enforcing and expounding it.’ 
The same rule is laid down by Chancellor Kent, 
who says: ‘The general doctrine is that the law 
of the place where the contract is made is to ce- 
termine the rate of interest, where the contract 
specifically gives interest; and this will be the 
case, though the loan be secured by a mortgage 
on land in another State, unless there be circum- 
stances to show that the parties had in view the 
laws of the latter State in respect to interest.’? 2 
Kent Comm. (12th ed.) 460, citing Newman v. 
Kershaw, 10 Wis. 333; Viliet v. Camp, 13 Wis. 
221. Lord Mansfield laid down the rule in these 
words: ‘The law of the place can never be the 
rule where the transaction is entered into with an 
express view to the law of another country as the 
rule by which it is to be governed.’’ Robinson v. 
Bland, 2 Burrows, 1077. In Brown y. Finance 
Co., 31 Fed. Rep. 516, Wallace J., says: ‘The 
weight of authority is now decidedly to the effect 
that the parties toaloan, who contract in one 
State and provide for payment in another, may 
lawfully stipulate for interest according to the law 
of either State—that where the contract is made 
or that where the money loaned is to be repaid— 
as they may in good faith agree.”’ Citing Depau 
v. Humphreys, 8 Mart. (N. 8.) 1; Chapman v. 
Robertson, 6 Paige, 627; Peck v. Mayo, 14 Vt. 33; 
Townsend v. Riley, 46 N. H. 300; Kilgore v. 
Dempsey, 25 Ohio St. 413. In Miller v. Tiffany, 1 
Wall. 298, 310, Justice Swayne uses this lan- 
guage: ‘‘The general principle in relation to con- 
tracts made in one place,to be performed in an- 
other, is well settled. They are to be governed 
by the law ofthe place of performance, and, ifthe 
interest allowed by the place of performance is 
higher than that permitted at the place of con- 


tract, the parties may stipulate for the higher in- | 


terest without incurring the penalties of usury. 
The converse of this proposition is also well set- 
tled. If the rate of interest be higher at the place 
of contract than at the place of performance the 
parties may lawfully contract in that case also for 
the higher rate. These rules are subject to the 
qualification that the parties act in good faith, and 
that the form of the transaction is not adopted to 
disguised its real character.” In the present case 
the terms of the agreement were originally made 
in Michigan. The fact the evidences of debt were 
executed in New York did not invalidate the 
agreement, and, in any event, the parties having 
agreed upon a rate of interest which was valid in 
the State where the borrower resided, in the ab- 
sence of any thing appearing to the contrary, the 
parties must be presumed to have contracted with 
reference to the laws of the State in which the 
contract was valid. The contract being a valid 





one, I am clearly of the opinion that the memo- 
randum extending the time and reducing the rate 
of interest did not affect its validity. The decree 
of the court below is therefore aftirmed, with costs 
of both courts to complainant. The other justices 
concurred. 


NorTe.—The courts of every country will cf ‘‘com- 
ity” give effect to the rights which parties have ac- 
quired under the laws of other countries, provided no 
domestic law forbids. Evans v. Anderson, 78 Ill. 558; 
Donovan y. Pitcher, 53 Ala. 411; Diamond Match 
Company v. Powers, 51 Mich. 145; Minor v. Cardwell, 
87 Mo. 350, 354; Collins Iron Company v. Burkham, 
10 Mich. 283; Stevens v. Brown, 20 W. Va. 450; Lewis 
v. Woodfolk, 2 Baxter, 125; Bank of Augusta v. 
Earle, 13 Pet. 519; Zipcey v. Thompson, 1 Gray, 243, 
245. Butthe laws of a State can have no intrinsic 
force except within the jurisdiction of that country 
(Gebhardt v. Canada Southern Railway Company, 
1 Fed. Rep. 387), and can therefore bind only its own 
citizens and others while they remain within its 
jurisdictional limits. The Apollon, 9 Wheat. (U. S.) 
362. Therefore, when a State’s own code contains a 
positive rule on any subject, or when its unwritten 
law speaks directly on such subject, no question can 
arise as to which law shall govern. 

Generally speaking, the laws of a place where a per- 
son has his true, fixed, permanent home and principal 
establishment, and to which, whenever he is absent, 
he has the intention to return, will regulate his 
capacity, state and condition, and create his ability or 
disability to do certain acts. He is governed gener- 
ally by the personal laws of his domicil, and he is 
everywhere considered in the same State, whether 
universal or particular, by which he is affected by that 
law. Consequently the capacity or incapacity attached 
to a party by the law of the place where he resides is 
deemed to exist, in every other country, so long as his- 
domicil remains unchanged, even in relation to trans- 
actions in places where they might not otherwise be 
obligatory. But to this rule there are exceptions. 
Thus the capacity or incapacity to marry is held to 
depend on the law of the place where the marriage is 
celebrated, and not on that of the domicil of the par- 
ties. Medway v. Needham, 16 Mass. 157; Putnam v. 
Putnam, 8 Pick. 433. 

But where rights have been acquired and the ques- 
tion at issue has no relation to the manner of perform- 
ing the contract, or to the consequence of non-per- 
formance, and relates entirely to the effect of the 
transaction at the place where it was entered into, the 
rights of the parties will be determined by the law of 
that place. Scott vy. Pilkington, 2 B.&S.11. That is, 
in determining contractual rights and obligations un- 
der conflicting laws of different States, the rule is that 
the nature, validity and interpretation of a contract 
will be determined by the law of the place where it is 
made, and if valid where made it is valid everywhere. 
Scudder v. Union National Bank, 91 U. S. 401; 2 Pars. 
on Con. 570; Smith v. Godfrey, 28 N. H. 379; Williams 
v. Carr, 80 N. C. 294; Laird v. Hodges, 26 Ark. 356; 
Pomeroy v. Ainsworth, 22 Barb. 118; Griswold v. 
Golding, 3S. W. Rep. 535; Evans v. Kitterell, 33 Ala. 
449; Weil v. Goldin, 141 Mass. 364; Bliss v. Brainard, 
41 N. H. 256; Backhouse v. Selden, 29 Gratt. 581; Iva 
v. Lalland, 42 Miss. 444; Gilman v. Stevens, 63 N. H. 
342; Webster v. Howe Machine Company, 8 Atl. Rep. 
482; Shelton v. Marshall, 16 Tex. 344; Brown v. Nevitt, 
27 Miss. 801. And the rule is the same, even though 
the contract would have been void if entered into un- 
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der the law of the place where it is sought to be en- 
forced. Scudder v. Union National Bank, supra; 
Scott v. Perlee, 89 Ohio St. 68, 67; De Wolf v. John- 
son, 10 Wheat. 367; Carnegie v. Morrison, 2 Met. 381, 
387; Adams v. Gay, 19 Vt. 358; Crosby v. Berger, 3 
Ed. Ch. 288; Cubbedge v. Napier, 62 Ala. 518; Green- 
wood v. Curtis, 6 Mass. 358; Lanten v. Rowen, 59 N. 
H. 215. Therefore the laws of the lex loci contractus 
at the time of making a contract, if it is to be per- 
formed there, enter into and form a part of the con- 
tract, whether they effect its validity, construction, 
discharge or enforcement. Walker v. Whitehead, 16 
Wall. 314; Roberts v. Cocke, 28 Va. 207; The Home- 
stead Case, 22 Gratt. 266; McCracken v. Hayward, 2 
How. (U. S.) 608. But if these laws are not intro- 
duced in evidence the court will apply the law of the 
forum. Champion vy. Wilson, 64 Ga. 184; The Scot- 
land, 105 U. S. 24. 

But the above rule refers to the simple enforcement 
of a contract valid at home, and does not, of course, 
permit the parties to such a contract to go into a juris- 
diction to both perform and enforce an agreement 
that by the law of that place is wrongful. Bliss v. 
Brainard, 41 N. H. 256, 261. Therefore, if the parties 
made a contract in one State valid under its laws, but 
which they intended should be performed in another 
State, or which in its nature must be performed in 
such other State where it is invalid, the tribunals of 
the latter place will not give it effect. Kanaja v. Tay- 
lor, 7 Ohio St. 184, 142; Lewis v. Hadley, 36 Ill. 433; 
Maguire v. Pingree, 30 Me. 508; Stricker v. Tinkham, 
85 Ga. 177; Thompson v. Ketcham, 4 Johns. 285. 

In the absence of anything showing a contrary in- 
tent, it will be presumed that the place of making a 
contract is to be the place of performance, and it will 
be interpreted by thatlaw. Milwaukee Railroad Com- 
pany v. Smith, 74 Ill. 97; Cook v. Moffat, 5 How. 295; 
Gibbs v. Freemont, 9 Exch. 25; Benners v. Clemens, 
8 Smith, 24; Roundtree v. Baker, 52 Ill. 245; Lewis v. 
Headley, 36 Ill. 483; Speed v. May, 55 Am. Dec. 540; 
Hyatt v. Bank of Kentucky, 8 Bush, 193; De Sobry v. 
De Laistre, 2 Har. & J. (Md.) 191. Oral evidence may 
be introduced to rebut that presumption if it is not 
such as to contradict any of the terms of the contract. 
Anderson v. Drake, 14 Johns. 114; Golson v. Ebert, 52 
Mo. 260; Brown v. Freeland, 34 Miss. 181; United 
States Bank v. Donnally, 8 Pet. 361; Griffin v. Inman, 
57 Ga. 370; Fisher v. Otis, 3 Chand. 83. If the con- 
tract is not made with reference either to the lex loci 
or the place it is to be performed, being in violation of 
the law of both, its invalidity will be determined by 
the law of the place where it is made. Augusta In- 
surance Company v. Morton, 3 La. Ann. 417; An- 
drews v. Pond,13 Pet. 65. See Evans v. Kitterell, 
supra. 

If, however, it appears on the face of the contract 
that the parties intended it to be performed else- 
where, or that it was made with reference to the laws 
of some other place, it will be governed by the laws of 
that place. Shuenfeldt v. Junkermann, 20 Fed. Rep. 
357; Bank of the United States v. Daniels, 12 Pet. 32; 
Lee v. Silleck, 20 How. Pr. 275; Graves v. Roy, 13 La. 
454; Armstrong v. Toler, 11 Wheat. 258; Fitch v. 
Remer,8 Am. L. Reg. 654; Howenstein v. Barnes, 5 
Dill. 482; Pope v. Nickerson, 3 Story C. C. 465. The 
rules of procedure, the admissibility or non-admissi- 
bility of evidence, and the method of introducing it 
are governed by the law of the forum. The right is 
determined by the lex loci, the remedy by the place 
where it is sought to enforce it. Bank of the United 
States v. Donnally, supra; Broadhead v. Noyes, 9 Mo. 
157; Laird v. Hodges, 26 Ark. 356; Mineral Point 





Railroad Company v. Barron, 83 Ill. 365; Alexandria 
Canal v. Swann, 5 How. 83; Denny v. Faulkner, 22 
Kan. 89; Parter v. Lilliman, 44 Miss. 272; Mathuson 
v. Crawford, 4 McLean, 540; Liverpool Insurance 
Company v. Massachusetts, 10 Wall. 566; The State 
v. Thompson, 49 Mo. 188; McClees v. Burt, 5 Met- 
198; Taft v. Ward, 106 Mass, 518; Gott v. Dinsmore, 
111 Mass. 45, 51; Clark v. Child, 186 Mass. 134, 138; 
Douglas v. Oldham, 6 N. H. 150; Aldrich v. Aldrich, 
86 Vt. 324; Scoville v. Canfield, 14 Johns. 338; Jones v. 
Jones, 18 Ala. 248; Atlanta Railway Company v. Tan- 
ner, 68 Ga. 384; Burchard v. Dunbar, 82 Ala. 450. <As 
to the form of the contract and the nature of the ac- 
tion, see Lodge v. Phelps, 1 Johns. 139; Stoneman vy. 
Erie Rallway Company, 52 N. Y. 429; Le Roy v. 
Beard, 8 How. 451; Thornton v. Western Reserve 
Farmers’ Insurance Campany, 31 Pa. St. 329. 

In many instances our courts have enforced con- 
tracts made here to do abroad what violates the law of 
the country where the contract is to be performed, if 
the agreement is not in conflict with the home law or 
wrongful in itself. Pancoast v. Travelers’ Insurance 
Company, 79 Ind. 192; Lindsay v. Hill, 66 Me. 212; 
Merchants’ Bank v. Spalding, 5 Selden, 53; Hunt y. 
Jones, 12 R. I. 265; Ormer v. Dauchy, 82 N. Y. 443; 
Ivey v. Lalland, supra; Kohn v. The Renaissance, 5 
La. Ann. 25; Sheldon v. Huxter, 91 N. Y. 124; Thorn- 
ton v. Dean, 19 S. C. 583. This will not be done, how- 
ever, if the thing operated upon has a situs in the for- 
eign jurisdiction. Therefore a deed or other instrument 
conveying land is a contract to be carried out 
where the land lies, and the grantor must have ca- 
pacity to convey under the law of that place, and his 
contract will be interpreted and carried into effect by 
that law. Heyer y. Alexander, 108 Ill. 385; Cantu v. 
Bennett, 39 Tex. 303; Glenn v. Thistle, 23 Miss. 42; 
Danner v. Bremer, 69 Ala. 191; Kelly v. Davis, 28 La. 
Ann. 773. 

A contract is complete when the last act is done 
which is necessary to make it obligatory. If the pre- 
liminaries and formal execution have occurred partly 
in each of two or more States, the place where by de- 
livery or some other act it finally becomes a contract 
will be held to be the place of making. Hamilton v. 
Lycoming Insurance Company, 5 Pa. St. 339; Provi- 
dence Bank vy. Frost, 14 Blatch. 233; Northampton 
Live Stock Insurance Company v. Tuttle, 40 N. J. L. 
476; Butler v. Meyer, 17 Ind. 77; Waldron v. Ritchings, 
3 Daly, 288; Mactier v. Frith, 6 Wend. 103; Hill v. 
Chase, 9 N. E. Rep. 30. If delivery is the act that 
makes the instrument a binding obligation, it will be 
deemed to have been made where the delivery took 
place, without reference to where it was written and 
signed. Ford v. Magnolia Insurance Company, 6 
Busb, 135; Cromwell v. Royal Canadian Insurance 
Company, 49 Md. 366; Bell v. Packard, 69 Me. 105; 
Whiston v. Stodder, 8 Mart. 95; Ames v. McCamber, 
124 Mass. 85; Gay v. Rainey, 89 Ill. 221; Northampton 
Live Stock Insurance Company Vv. Tuttle, supra; Mil- 
liken v. Pratt, 125 Mass. 374; Hart v. Wills, 52 Iowa, 
56; Overton v. Bolton, 9 Heisk. 762. But there are 
many cases in which this rule will not apply. The 
actual delivery may have been at a place different 
from the one where it was intended that it should be 
made, in which case and under other circumstances of 
doubt, the court will inquire as to the domicil of the 
parties, their surroundings, the nature of the agree- 
ment, and the words used, and from all these de- 
termine in what place the contract shall be held to 
take effect. Campbell v. Crampton, 18 Blatch. 150; 
Tilden v. Blair, 21 Wall. 246; Fuller v. Leet, 69 N. H. 
163; Lee v. Selleck, supra; Sherley v. McCormick, 135 
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Mass. 126; Commercial Bank v. Varnum, 49 N. Y. 269; 
Bank vy. Low, 81 Wall. 566; Bush v. Nance, 61 Miss. 
237; Mill v. Wilson, 7 Nor. (Pa.) 118; Lewis v. Mc- 
Cabe, 49 Conn. 141; Webber v. Howe, 36 Mich. 150; 
Thompson v. Edwards, 8 Ind. 414. Where negotia- 
tions for a contract are carried on by mail, the con- 
tract becomes mutually obligatory when the letter ac- 
cepting the proposal is deposited in the mail, and it 
will be considered a contract of the place where the 
letter of acceptance is mailed. Waldron v. Ritchings, 
supra; Vassar v. Camp, 14 Barb. 341; Bell v. Pack- 
ard, 69 Me. 105; Mactier v. Frith, 6 Wend. 103; Clark 
v. Dales, 20 Barb. 42. A contract of guaranty, under 
the above rule, is a contract of the place where the 
guaranty is received and acted on, and not where it is 
signed by the guarantor. Milliken v. Pratt, 125 Mass. 
875; Kline v. Baker, 99 Mass. 253; Richardson v. Dra- 
per, 23 Hun, 188; Oreutt v. Nelson, 1 Gray, 536; Jor- 
dan v. Dobbins, 122 Mass. 168. The law of the State 
where notes are delivered and negotiated governs the 
contract in the absence of any other understanding. 
Fautt v. Miller, 7 Gratt. 47; Commercial Bank v. 
Simpson, 90 N. C. 467; Hart v. Mills, 52 Iowa, 56; Bell 
v. Packard, 69 Me. 105; Johnson v. Gawtrey, 83 Mo. 
339. And the contract of the indorser is construed by 
the law of the place where the indorsement is made or 
where the instrument is delivered after being in- 
dorsed. Gay v. Rainey, 89 Ill. 221; Stubbs v. Colt, 30 
Fed. Rep. 417; Briggs v. Latham, 13 Pac. Rep. 393; 
Rose v. Park Bank, 20 Ind. 94; Nichols v. Porter, 22 
W. Va. 18; Levy v. Cohen, 4 Ga.1. Acceptances are 
also governed by the place where they are made. Al- 
len v. Merchants’ Bank, 22 Wend. 215; Webster v. 
Howe Machine Company, 8 Atl. Rep. 482; Tilden v. 
Blair, 21 Wall. 246; Commercial Bank v. Varnum, 49 
N. Y. 269. Sales of personal property are complete 
when the seller delivers the property to the carrier, 
and if the contract is valid at the place of delivery, it 
will be held to be valid by the tribunals of the State 
where the vendee lives. Abbeger v. Marrin, 102 Mass. 
70. Butif the contract is complete without any de- 
livery of the goods, it will be governed by the law of 
the place where the terms were fully agreed to. Par- 
son’s Oil Company v. Boyett, 44 Ark. 230; Webber v. 
Howe, -36 Mich. 150; Bowman Distilling Company v. 
Nutt, 34 Kan. 724; Weil v. Golden, 141 Mass. 364. 

A defense or discharge of a contract which is good by 
the law of the piace where the contract is made oris to 
be performed is generally held to be good everywhere. 
Bartsch v. Atwater, 1 Conn. 409; Hempstead v. Reed, 
6 Conn. 480; Hall v. Boardman, 14 N. H. 38; Very v. 
McHenry, 29 Me..214. If the discharge is by act of 
the law, theré must be a jurisdiction over the ques- 
tion, to supply the element which mutual presence of 
the parties supplies. Jn re Pulsifer, 14 Fed. Rep. 247; 
Augusta Bank vy. Earle, 13 Pet. 519; Blanchard v. 
Russell, 13 Mass. 1,4. And a discharge by the law of 
the place where it is made is generally regarded as 
good everywhere without regard to the domicil of the 
parties. Peck v. Hibbard, 26 Vt. 703; Mason v. Haile, 
12 Wheat. 370; Smith v. Smith, 2 Johns. 235. 
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IN DEX-DIGEST, CENTRAL LAW JOURNAL. 

Mr. Metcalfe’s Index-digest to the first thirty vol- 
umes of the CENTRAL LAW JOURNAL has been pre- 
pared with fidelity and care, andis a compilation of 
decided merit. 
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These volumes constitute a valuable library of legal 
and judicial learning, and this digest furnishes a key 
to the entire set. It contains a reference not only to a 
large number of decisions of courts of last resort in 
England, as well as the United States, which appear 
in full, but also to the many valuable legal essays, and 
able annotations upon a great variety of subjects, 
which have appeared from time to time in the Jour- 
NAL. There is also a separate table of legal articles or 
essays and annotations, thus facilitating the search of 
the examiner. 

The somewhat novel manner in which the Index has 
been prepared is commendable and might be imitated 
by book-makers with profit in the preparation of their 
indices. The idea is stated as follows, in the preface: 
‘Recognizing that a work of this character to be of 
value, must be prepared with a view to its use by 
many different minds, none of whom may follow the 
same methods of examination, the aim has been to 
adapt it, as far as possible, to the mental methods of 
all. Thus one examiner may, in the investigation of 
its contents, have in mind a certain head for which he 
searches, while another may turn to a different head, 
though one legally akin to that sought by the first ex- 
aminer. Therefore, the author has here digested each 
poiut under all the heads of law where it might fairly 
be sought and has made little use of cross-references.” 
The advantage of this system will be obserevd ata 
glance. It practically does away with cross-references 
and gives the searcher more than one chance through- 
out the book to find what he seeks. Whether he goes 
to the main subject upon which he is ¢xamining, or to 
what might be termed a subdivision or subhead of 
that subject, he will find the point indexed under 
each and aH of them. In other words, and to illus- 
trate, in looking up a question as to the liability of a 
president of a corporation, one searcher might turn to 
the general head of corporations where he would ul- 
timately find what he wants, in the midst of much 
other matter. But others would turn at once to the 
head of president or officers and there the same thing 
would be found more readily. Another instance of 
this is found in the subject of criminal law. Every- 
thing on that subject appears under that title, but the 
same points will also be found under the more 
definite or specific heads, assault, embezzlement, 
forgery, homicide, larceny, etc. And so throughout 
the work. This system means the placing of all points 
under their main title, and, besides that, of using all 
subheads or subtitles as main heads, under their 
proper alphabetical arrangement, instead of putting 
them as subheads under the main titles, where they 
would thereby appear but once in the book, the ex- 
aminer according to this system having a number of 
chances to find what he wants. We must say that we 
like the system. 

This work unquestionably entitles the author to the 
gratitude of every owner of the first thirty volumes of 
that interesting JOURNAL. 

JAMES E. WITHROW, 
[Judge St. Louis Circuit Court.] 








HUMORS OF THE LAW. 





“So you were not satisfied to eat a dinner atthe man’s 
restaurant without paying for it but you went off 
with the caster and the spoons besides?” “That’s so, 
your honor; but I took the caster and the spoons 
from honest motives.” “Honest motives?’ “Yes, I 
wanted tou pawn them, soI could raise money to pay 
for the dinner.”—Green Bag. 
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WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Becent Decisions. 
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1, AccouNT—Restatement in Supreme Court.—Where, 
on an order by the supreme court, a commissioner has 
restated an account by the aid of certain books im- 
properly excluded at the trial, the finding as revised 
will be affirmed when supported by the evidence.— Faga 
v. Hemphill, lowa, 48 N. W. Rep. 731. 

2. ADMINISTRATION — Claims Against Decedents. — 
Whether or not physicians’ services were rendered du- 
ring the last sickness of deceased, and so entitled toa 
preference, under Code Civil Proc. Cal. § 1646,is an im- 
material issue in an action brought in the superior 
court by the physicians against the administrator for 
such services.— McLean v. Crow, Cal., 26 Pac. Rep. 596. 

3. ANIMALS RUNNING AT LARGE— Impounding.—Ani- 
mals which escaped from the inclosure in which the 
owner had placed them for the purpose of confining 
them, and which he endeavors to recover when he 
learns of their escape, are not animals running at large, 
within the meaning of Act Ind. March 7, 1887, which au- 
thorizes supervisors to impound animals running at 
large on the roads.— Wolf v. Nicholson, Ind., 27 N. E. Rep. 
505. 

4. APPEAL—Bond—Stay.—Under Vode Civil Proc. Cal. 
§ 949, an order requiring an administrator to pay intes- 
tate’s adopted child a large sum of money asa “family 
allowance” is stayed by an appeal by other claimants 
of the estate, who execute the appeal- bond required by 
section 941.— Pennie v. Superior Court, Cal.,26 Pac. Rep. 
617. 

5. APPEAL—Practice.—A party who announces his in- 
tention of reserving special questions for decision on 
appeal, as allowed by Code Ind. § 630, is not thereby 
purchased from prosecuting a general appeal raising 
the same questions.—McKendry v. Sinker, Davis ¢ Co., 
Ind., 27 N. E. Rep. 506. 

6. APPEAL—Judgment.— Under Rev. St. Ind. 1881, § 
658, providing that no judgment shall be reversed in the 
supreme court for any defect which by law might be 
amended in the court below, nor when it shall appear 
that the cause has been fairly tried and determined be- 
low, the overruling of a motion to quash a summons, 
for the reason that the Christian names of the plaintiffs 
were not given in full in the summons, though they 





were set out in the complaint, is not reversible nett 
Mansfeld v. Shipp, Ind., 27 N. E. Rep. 427. 


7. APPEAL—Recitals of Judgment.— Recitals in a judg- 
ment on the ‘pleadings, of the motion, the grounds 
thereof, and the ruling thereon, and the entry of judg- 
ment as a Consequence, though not necessary to the 
validity of the judgment, are properly there, and, in 
the absence of a bill of exceptions, are conclusive evi- 
dence on appeal of the action of the court.—Derby vr. 
Jackman, Cal.,26 Pac. Rep. 611. 

8. ASSAULT— Justification.—_In an action for assault, 

where it appears that plaintiff first attacked defendant, 
she cannot recover unless defendant used more force 
than was necessary in repelling the attack.—Drinkhorn 
v. Bubel, Mich., 48 N. W. Rep. 710. 
* 9, ASSIGNMENT — Actions. — Where the owner of a 
chose in action executes to another an assignment of 
it, absolute in terms, such assignee is the party in legal 
interest, and may maintain an action on the demand in 
his own name, although there be a verbal agreement 
between the assignor and assignee that the latter, when 
he collects the money, shall hold it as trustee for the 
former.— Anderson v. Reardon, Minn., 48 N. W. Rep. 777. 

10. ATTACHMENT.— Where the defendant in an attach- 
ment voluntarily procures its discharge ex parte by ex- 
ecuting the statutory bond provided for by Gen. St. ch. 
66, § 157, he waivcs his right to move to dissolve the 
attachment under section 158.—Rachelman v. Skinner, 
Minn., 48 N. W. Rep. 776. 


ll. ATTACHMENT—Replevin — Jurisdiction.— Replevin 
against a sheriff for the wrongful seizure of plaintifi’s 
goods under an attachment against another can be 
brought in any court of competent jurisdiction, and need 
not be brought in the court out of which the writ of at- 
tachment is sued.—Johnson v. Jones, Colo., 26 Pac. Rep. 
584. 


12, ATTORNEYS—Counsel Fees—Partition.—An agree- 
ment by the attorney for defendant ina suit for parti- 
tion that plaintiff’s attorney shall be € allowed a Certain 
percentage of the proceeds of the sale of the property 
as counsel fees is not binding on defendants where 
they did not authorize their attorney to makeit, and 
promptly objected when it was brought to their knowl- 
edge.— Luzerne Bldg. § Sav. Ass’n v. People’s Sav. Bank, 
Penn., 21 Atl. Rep. 806. 

13. BANKS—Representations of President.—A corre- 
spondent told a bank president that he had deposits in 
the bank, and wanted to know its financial condition. 
The president replied that there was no question of the 
ability cf the bank to meet all liabilities, and the cor- 
respondent was thereby induced to continue his de- 
posits, which were lost by reason of the insolvency of 
the bank: Held, that though the representation was not 
made with-intent to deceive, the president was person- 
ally Hable, if, by the exercise of ordinary diligence, he 
could have known that his statement was not true.— 
Giddings v. Baker, Tex., 168. W. Rep. 33. 


14. BUILDING ASSOCIATIONS — Members. — Under the 
terms and conditions of a certificate of membership in 
the defendant association, and of ownership of its 
stock, a member is not entitled to reduce his stock, and 
demand a new certificate for aless number of shares, 
until he has paid all dues in arrears on the old certifi- 
cate.— Fulton v. American Building § Loan Ass’n, Minn., 
48 N. W. Rep. 781. 

15. CARRIERS—Stock Shipments.—A common carrier 
cannot limit its liability, in case of loss or injury to 
stock through its negligence, for the full value at the 
place of destination, by a contract to pay the value at 
the time and place of shipment.— Taylor, etc. R. Co. v. 
Montgomery, Tex., 168. W. Rep. 178. 

16. COLLATERAL INHERITANCE Tax—Limitations. —Act 
Pa. May 6, 1887, § 20,does not bar the State from pro- 
ceeding to collect such tax from the heirs, even after 
the lapse of five years, since the statute only applies in 
favor of purchasers of real estate.—In re Cullen’s Estate, 
Penn., 21 Atl. Rep. 781. 

17. CONDITIONAL SALE — Bailment.— A contract by 
which the owner of chattels agrees to deliver them to 
one who agrees to pay a certain gross sum as “hire,’, 
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but which does not provide for a return of the chattels, 
constitutes a conditional sale.—Farguhar v. McAlevy, 
Penn., 21 Atl. Rep. 811. 

18. CONFLICT OF Laws—Interest.—Where a note exe- 
cuted in this State, is made payable in the State of New 
York, and is secured by a mortgage which stipulates 
“that the contract embodied in this mortgage, and the 
note secured hereby, shall in all respects be construed 
according to the laws of Georgia,” and the note on its 
face bears interest at the rate of 8 per cent. per annum, 
the same being legal in Georgia, the entire amount of 
such interest is collectible in this State, notwithstand- 
ing the maximum legal rate of interestin the State of 
New York may be lessthan 8 per. cent.—New England 
Mortgage Security Co. v. McLaughlin, Ga., 13 8. E. Rep. 81. 

19. ConTRaAcT — Novation. — A promise made to 

another, for the benefit of athird person, can be en- 
forced by such third person, although the consideration 
did not move directly from him.—Kaufman v. United 
States Nat. Bank, Neb., 48 N. W. Rep. 738. 
g@ 20. ConTractT—Actions-Parties.- In Missouri, a person 
for whose benefit an express promise is made in a valid 
contract between others may maintain an action 
thereon his own name.—E£llis v. Harrison, Mo., 168. W. 
Rep. 198. 

21. CONTRACT—Pleading.—In an action for breach of a 
contract to rent land to plaintiff he sought to recover 
the value of three acres of grass included in the con- 
tract, but used by defendant; the value of the use of a 
barn, likewise included, but retained by defendant; and 
the value of twenty acres of corn land, and six acres of 
pasture land, which defendant rented to another per- 
son in violation of the contract: Held, that these are 


separate breaches of an entire contract, and not sepa- , 


rate causes of action.—Smiley v. Deweese, Ind., 27 N. E. 
Rep. 505. 

22. CONTRACTS — Set-off — Equitable Assignment, — 
Plaintiff, having two contracts with a city, not trans- 
ferable to do separate pieces of work, gave, for money 
advanced, a power of attorney to receive all money due 
him under one contract, and defaulted on the other: 
Held, that there was no equitable assignment of the 
amount due from the city, and it could set-off against 
it the damages sustained by reason of the default.— 
Watson v. City of Philadelphia, Penn., 21 Atl. Rep. 815. 

23. CONTRACT—Municipal Bonds. — Where the com- 
plainant entered into a contract with defendant county 
by which he was to secure the surrender to defendant 
of certain old bonds and coupons issued by certain 
townships in aid of a railroad, and to satisfy all out- 
standing judgments on such bonds and coupons and to 
hold the townships harmless against such indebtedness, 
and was to receive therefor $150,000 in new bonds, com- 
plainant’s undertaking extends only to obligations of 
the townships themselves, and does not include judg- 
ments rendered on bonds issued by the county without 
authority of law to take up overdue interest coupons 
on such township bonds.—Parker v. Wray, U.8. 0. C. 
(Mo.), 45 Fed. Rep. 716. 

24. CORPORATIONS—Agents — Process.—Under Const. 
Ala. art. 14, § 4, providing a service of process on agents 
of foreign corporations, the designation of such agent 
is merely for the purpose of suit against the corpora- 
tion, that he need not have any powerto do business, 
and therefore that, in a suit by a foreign corporation to 
foreclose a mortgage, the bill need not aver facts to 
show that the agent designated had authority to exer- 
cise any corporate functions.—Nelms v. Edinburg- Ameri- 
can Land Mortg. Co.,Ala.,9 South. Rep. 141. 

25. CORPORATIONS—Stockholders.— Defendants organ- 
ized a corporation with a capital stock ef $250,000, and 
subscribed for the whole amount. In payment of their 
subscription they transferred to the company, without 
actual fraud,a bond for title for land, for which they 
had paid only $5,006. Forthe balance of the purchase 
money the company executed its notes: Held, that un- 
der Const. Ala. art. 15, § 6,and Code Ala. 1876, § 1805, 
defendants are liable to creditors of the corporation to 

the extent of the difference between the value of the 





property and the amount of their subscription.—Elyton 
Land Co. v. Birmingham Warehouse ¢ Elevator Co., Ala., 
9 South. Rep. 129. 

26. CORPORATIONS — Stockholder — Officers. — Where 
the corporate affairs are mismanaged by a majority of 
the directors conspiring together, a stockholder need 
not demand thatthe directors bring suit against the 
conspirators before suing therefor in hisown name.— 
Wayne Pike Co. v. Hammons, Ind., 27 N. E. Rep. 487. 

27. CRIMINAL LAw—Assault with Intent to Rape.—The 
facts in this case held not sufficient to warrant a con- 
viction of assault with intent to rape.—Moore v. State, 
Wis., 48 N. W. Rep. 653. 

28. CRIMINAL LAW--Murder — Manslaughter.—Where, 
on trial for murder, the evidence shows that deceased 
was shot while passing along the public road in front of 
defendant’s house, and that both defendants, father 
and son, had had previous serious altercations with 
deceased, and that the son fired the shot, itis proper 
for the court to refuse to charge on manslaughter.— 
Floyd v. State, Tex., 16 8. W. Rep. 188. 

29. CRIMINAL PRACTICE — Murder — Identity.— It is 
proper to charge that the identity of deceased with the 
person charged in the indictment to have been killed 
may be proved by circumstantial as well as positive 
evidence, and that, if the identity is proved by “circum - 
stances only, then the circumstances should be of a 
conclusive nature, excluding any and every other rea- 
sonable hypothesis.”—Clark v. State, Tex., 16 8. W. Rep. 
187. 

30. CRIMINAL PRACTICE—Murder—Insanity.—Insanity, 
as a defense to a charge of murder, must be established 
by a preponderance of evidence.—People v. McNulty, 
Cal., 26 Pac. Rep. 597. 

31. DEED—Delivery to Infant.—The recording, by a 
father, of a deed in which he grants land to his two in- 
fant children.in fee, subject to a lite-estate in himself, 
is a sufficient delivery of the deed to pass the title to 
the infants, without any actual manual delivery, or 
formal acceptance by the children.—Compton v. White, 
Mich., 48 N. W. Rep. 635. 

32. DEED—Married Women — Acknowledgment.— A 
deed made by a married woman in 1846 was defective in 
that the certificate of acknowledgment did not show 
that she separately acknowledged the deed: Held, that 
the deed was sufficient to pass title under the acts of 
1848, 1849, and 1850, which declare that deeds theretofore 
executed in good faith and acknowledged before a 
proper officer shall not be defeated as conveyances be- 
cause the certificate of the officer fails to set forth the 
particulars necessary to show a full compliance with 
the statute in regard to acknowledgments by married 
women.—Shrawder v. Snyder, Penn., 21 Atl. Rep. 796. 

33. DEED—Reformation.—At the time a deed ofa lot 
was executed it was understood by the parties thereto 
that the lot extended back a certain number of feet 
only, and that the land in the rear was the fractional 
part of another lot, and on this supposition the grantor 
for several years retained possession and cultivated 
said land: Held, thaton the discovery that said land 
was a part of the lot conveyed, the deed would be re- 
formed to exclude the same.— West v. Mahaney, Mich., 48 
N. W. Rep. 709. 

34. DEED—Reformation — Equity.—Equity has juris- 
diction of a suit to set aside a settlement and reform a 
deed given in pursuance thereof, because of mutual 
mistake, or fraud on the part of the grantor in includ. 
ing therein land to which he had no title, though there 
may be a concurrent remedy at ‘aw on the covenants 
in the deed.—Hancock v. Cossett, U.S. C. C. (Tenn.), 45 
Fed. Rep. 754. 

35. DEED—Rescission—Fraud.—The facts in this case 
held not sufficient to warrant the setting aside of the 
deed upon the ground of fraud and concealment.— 
Purry v. Parry, Wis., 48 N. W. Rep. 654. 

36. DESCENT AND DISTRIBUTION — Children Omitted 
from Wills.—Under Civil Code Cal. § 1306, providing that, 
where any testator omits to make provision for any of 
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his children, and the will does not showthat such 
omission was intentional, such child succeeds to such 
portion of the estate as he would have received if the 
testator had died intestate, the estate descends to him 
at once, and he becomes vested with such interest, sub- 
ject only to a sale for the payment of debts.—Smith v. 
Olmstead, Cal., 26 Pac, Rep. 521. 


37. DowER—Annulment of Marriage.—Where a second 
marriage contracted in the belief that the husband’s first 
wife is dead, she having been absent for five successive 
years without being known by him to be living,is an- 
nulled upon the discovery that the first wife is living, 
the second wife is not entitled, either at common law 
or under the statutes of New York, to dower in the 
lands of which her husband was seised at the date of 
the decree of nullity.—Price v. Price, N. Y., 27 N. E. Rep. 
383. 


38, EJECTMENT— Evidence.— Where defendant’s coun- 
sel admits that a map introduced by plaintiff is, if 
genuine, absolutely conclusive of plaintiff’s right to the 
lind sued for, and he fails to impeach its genuineness, 
he cannot, after judgment, claim that such map shows 
plaintiff entitled to lees land.—Morrison v. Hedenberg, 
Ill., 27 N. E. Rep. 460. 

39. ELECTION CONTEST—Time.— Under Rev. St. Ind. 
1881, § 4761, the adjournment of the hearing of an elec- 
tion contest, on motion of the contestant, to a date 
more than 20 days after the board convened, consti- 
tutes a discontinuance of the contest, since the limita- 
tion of 20 days refers to the entire time spentin the 
contest.—English v. Dickey, Ind., 27 N. E. Rep. 495. 

40, EMINENT DOMAIN—Damages.—It is proper to re- 
fuse to instruct the jury that, if the road has not been 
completed, they should in estimating damages, only 
consider such as would naturally result from the prop- 
er construction of the road, and such as are confined to 
the time immediately after the appropriation of the 
land.—Chicago, etc. R. Co. v. Hunter, Ind., 27 N. E. Rep. 
477. 

41, Equiry— Purchase of a Lawsuit.— Where com- 
plainants have gained possession of premises by pur- 
chasing the rights of tenants, with the purpose of 
repudiating the lease and disputing the title of defend- 
ant as landlord of their grantors, they will be relegated 
to such legal rights as they may have acquired, and 
equity will not aid them by enjoining the efforts of de- 
fendant to regain possession even by force.—Latham v. 
Northern Pac. R. Co., U.8. C.C. (Wash.), 45 Fed. Rep. 
721. 

42. ESTOPPEL—Foreclosure.—An heir may be estopped 
to question a foreclosure under a power, apparently 
good by the record, by his ancestor’s neglect to ques- 
tion it, though the property be not purchased bya 
bona fide purchaser till after the ancestor’s death.— 
Bausman v. Eads, Minn., 48 N. W. Rep. 769. 


43. ESTOPPEL—Representations.—To constitute an es- 
toppelin pais,an actual fraudulent intent in making 
the representation is not necessary. Itis enough that 
the person making it knows, or ought to know, the 
truth; that he intends, or might reasonably anticipate, 
that the person to whom it is made, or to whom it is to 
be communicated, will rely and act on it as true; and 
that the latter has relied and acted on it, so that to 
permit the former to deny its truth will operate as a 
fraud.—Stevens v. Ludlum, Minn., 48 N. W. Rep. 771. 


44. ESTOPPEL TO DENY CORPORATE EXISTENCE. — 
Where a number of persons are associated together, 
and are acting asa corporation under color of lawful 
authority as such, though their corporate organi- 
zation is legally defective, a subscriber to the corporate 
stock, who was a promoter of the corporate organiza- 
tion, and who has been a party to and has acquiesced 
in the subsequent proceeding in incurring Nabilities 
and issuing the stock, is also estopped to deny that the 
association is a corporation de facto, or that the stock 
80 issued is valid.—Minnesota Gas-Light Economizer Co. 
v. Denslow, Minn.,48N. W. Rep. 771. 


45. EVIDENCE—Admissions—Judgment.—Declarations 





ofa judgment debtor are not admissiblein. evidence 
forthe purpose of impeaching the judgment.— Tisch 
v. Utz, Penn., 21 Atl. Rep. 808. 

46. EVIDENCE—Carlisle Tables.—It was not error to 
admit that Carlisle tables, contained in the Encyclope- 
dia Brittanica, in evidence without preliminary proofs. 
under Code Iowa, § 3653, providing that historical 
works, books of science or art, and published maps or 
charts, when made by persons indifferent between the 
parties, are presumptive evidence of facts of general 
notoriety or intercst.—Haden v. Sioux City ¢ P. R. Co., 
Iowa, 48 N. W. Rep. 733. 

47. EVIDENCE—Parol—Lease.—Where parties entered 
into a written lease of premises “in the present condi- 
tion thereof,” a prior verbal agreement, by which the 
lessor, after the lease began, wasto adda switch to 
connect the premises with a railway line, is not admis- 
sible in evidence, being contradictory of the lease.— 
Tracy v. Union Iron- works Co., Mo., 168. W. Rep. 203. 

48. EXECUTION—Claim-bond.—A claim-bond for prop- 
erty levied on under execution, though quashed as a 
statutory claim-bond, is good as a common law bond, 
upon which plaintiff in execution may sue, and the of- 
ficer levying the execution, if he has been held officially 
liable for the judgment, and paid it to plaintiff, will be 
subrogated to plaintiff’s rights, and may himself sue on 
the bond.— Denson v. Ham, Tex., 16 8. W. Rep. 182. 

49. EXECUTORS— Trustee — Compensation.—Where a 
will gives the testator’s entire estate to his executors 
in trust, and directs them to retain it undivided till the 
period of distribution, and meanwhile to pay certain 
expenses and annuities, the executors are not entitled 
to commissions both as executors and as trustees.—In 
re Potter’s Ex’rs, N. Y.,27 N. E. Rep. 475. 

50. EXECUTORS AND ADMINISTRATORS—Claims against 
Estates.—Under Rev. St. Ind. 1881, § 2310, which provides. 
that the holder of a claim against a decedent ‘“‘shall file 
a succinct and definite statement thereof,” a statement 
for work and labor, which states that the services were 
rende-ed, for whom and by whom rendered, the nature 
and extent and value of the services, together with an 
affidavit that the amount stated is justly due and 
owing to the claimant, is sufficient.— Taggart v. Tevanny, 
Ind., 27 N. E. Rep. 511. 


51. EXTRADITION—Affidavit. — An affidavit accompa- 
nying a requisition, which merely states that affiant 
“has reason to believe and does believe” that peti- 
tioner embezzled or fraudulently converted to his own 
use the property mentioned, is insufficient for the 
goverpor’s warrant of arrest as a fugitive from justice, 
in that it is not positive in its charge.—Zz parte Spears, 
Cal., 26 Pac. Rep. 609. 
¢ 52. Factors—Power to Pledge.—A factor or commis- 
sion merchant, who receives goods to be sold upon 
commission, has no authority to pledge them; but, 
where he has advanced money upon the goods, he 
thereby acquires alien upon and special property in 
them to the amouat of such advances, which he may 
pledge for his own use.—Merchants’ Nat. Bank v. Pope, 
Oreg., 26 Pac. Rep. 622. 

53. FELLOW-SERVANTS.—A switchman, under orders 
of a yard-master and foreman, is not a fellow-servant 
of the latter, in respect of acts done by them in the ex- 
ercise of their authority as such.—Taylor v. Missouré 
Pac. Ry. Co., Mo., 16 8. W. Rep. 206. 

54. FIXTURES — Between Landlord and Tenant.— A 
lease provided that at its termination the lessee 
should surrender the premises, with all the improve- 
ments, “engines, boilers, machinery, tools, implements, 
and other movable personal chattels excepted,” and 
that the lessor should have a lien upon “all machinery, 
implements, and personal chattels” of the lessee: 
Held, that it was the intention of the parties to make 
the engine, boiler, and their attachments personal 
property.—Lake Superior Ship, etc. Co. v. McCann, Mich., 
48 N. W. Rep. 692. 

55. FRAUDULENT CONVEYANCES — Corporations. — A 
solvent mercantile firm transferred their business and 
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all their property to a corporation of which the mem- 
bers of the firm constituted the stockholders, and the 
partners afterwards pledged most of their stock to 
secure certain creditors: Held, that these transactions 
were not in fraud of the unsecured creditors.— Coaldale 
Coal Co. v. Nat. State Bank, Penn., 21 Atl. Rep. 811. 

56. GARNISHMENT— Intervention. — Under Gen. Stat. 
Colo. 1888, § 2011, providing that third persons must 
assert their rights to property seized under attachment 
issued by a justice of the peace before the trial of the 
main action, a claimant of afund garnished under an 
attachment cannot intervene after the trial of the 
main action and judgment for plaintiff.—Whalen v. 
McMahon, Colo., 26 Pac. Rep. 583. 

57. GARNISHMENT—Discharge of Attachment.—A judg- 
ment in garnishment proceedings establishing the 
claims of garnishee and intervenor to the property in 
garnishee’s hands as against plaintiff, is a discharge of 
an attachment, within Code Iowa, § 3019, providing 
that, ‘“‘when an attachment has been discharged, if the 
plaintiff then announced his purpose to appeal from 
such order of discharge, he shall have two days in 
which to perfect his appeal,” etc.—Farwell v. Tiffany, 
Iowa, 48 N. W. Rep. 723. 

58. @irT—Delivery.— What delivery is necessary to 
validate agiftin view of death.— Tomlinson v. Ellison, 
Mo., 16 8. W. Rep. 201. 

59. GirT—Husband and Wife.—A gift of personal prop- 
erty during the donor’s life cannot be impeached by his 
widow, since her rights in his personal estate only at- 
tach at his death.—Lines v. Lines, Penn., 21 Atl. Rep. 809. 

60. HigHways—Abandonment.—Under Pol. Code Cal. 
§ 2643, subd. 3, providing that the board of supervisors 
must, “by proper ordinance,” abolish such roads as are 
not necessary, and sections 2619 and 2621, providing 
that roads may be abandoned by “order” of the board, 
a road may be abandoned by order, as the words 
“proper ordinance” require nothing more than a 
proper order.—Keena v. Board of Supervisors, Cal., 26 
Pac, Rep. 616. 

61. HigHwAays—Defect — Personal Injuries. — In an 
action against a town for injuries sustained by reason 
of the defective approaches to a bridge in the high- 
way, evidence that, after the accident, the highway 
commissioner repaired the approaches and abutments, 
and that he deemed it necessary to make these repairs, 
is inadmissible for the purpose of proving defendant’s 
negligence.— Getty v. Town of Hamlin, N. Y., 27 N. E. Rep. 
399. 


62. HIGHWAYS — Improvement — Estoppel.— A tax- 
payer is not estopped from asserting a jurisdictional 
defect in the assessment proceedings when he had no 
knowledge of the defect at the time the proceedings 
were instituted, nor until after the work had been com- 
menced.—Horey v. Barker, Kan., 26 Pac. Rep. 591. 

63. HIGHWAYsS—Improvement— Opening County Road. 
—Under cb. 214, Laws 1887—“‘An act providing for the 
improvement of county roads’’—the county board have 
no power to order the improvement of a strip of ground 
laid out and intended as a street through land platted 
into blocks and lots, that had never been used or trav 
eled as a road, and that never had been regularly laid 
out as a road in accordance with the provisions of the 
general road law.—Barker v. Hovey, Kan., 26 Pac. Rep. 
585. 

64. HigHways-—Injunction.—Plaintiff’s bill prayed an 
injunction against the removal of a bridge, part of a 
highway running through his farm, which lay on both 
sides of the stream. Defendants showed that a part of 
the highway, including the bridge in question, had been 
relocated to avoid railroad crossings, and a new bridge 
built, which was likewise on plaintiff's farm, and might 
be used by him by traveling a slightly greater distance; 
and that the old bridge had been abandoned by the 
public: Held that, as it had ceased to be a highway, 
plaintiff is not entitled to an injunction against its re- 
moval.—Brockh v. Boehland, Ill., 27 N. E. Rep. 458. 

65. HUSBAND AND WIFE—Fraud.—Where an insolvent 








debtor, with his own money, furnishes material and 
workmanship in erecting, as a gift to his wife, a house 
on land belonging to her, it is a fraud as against his 
creditors, andthe store house is subject to equitable 
attachment for their debts, though the husband could 
not sue the wife therefor.— Ware v. Seasongood, Ala., 9 
South. Rep. 138. 

66. INJUNCTION—Maunicipal Corporations.—Code Civil 
Proc. N. Y. § 1925, which provides that an action to pre- 
vent waste of or injury to the property of a municipal- 
ity may be maintained by a resident tax-payer, does 
not give such tax-payer the right to maintain a suit to 
enjoin a contemplated purchase by a municipality, on 
the mere ground that the purchase is to be made at an 
extravagant and unreasonable price, where there is no 
charge of fraud or collusion.— Ziegler v. Chapin, N. Y., 27 
N. E. Rep. 471. 

67. INSURANCE—Misrepresentations.—A fire insurance 
policy, conditioned to be void for misrepresentations in 
the application, is uvoided by a gross under-statement 
of the amount of incumbrances.—0O’ Brien v. Home Ins. 
Co., Wis., 48 N. W. Rep. 714. 

68. INTOXICATING LIQUORS.—Under Code Iowa, §§ 1523, 
1543, making it an offense to keep intoxicating liquors 
with intent “to sell the same within the State, contrary 
to law,” the intenc need not be to sell in or from the 
building in which the liquors are kept.—State v. Viers 
Iowa, 48 N. W. Rep. 732. 8 

69. JUDGMENT FOR ALIMONY — Execution. — Comp. 
Laws Utah, 1888, §§ 3424, 4135, provide that when a judg- 
ment has been rendered against a decedent in his life- 
time no execution shall issue after his death, except 
only where the judgment is for the recovery of real or 
personal property or for the enforcement of a lien 
thereon: Held, that a money judgment rendered as 
alimony to the widow of decedent during his life- 
time was not within the above exception..-Weaver v. 
Weaver, Utah, 26 Pac. Rep. 581. 


70. JURIES—Impaneling.—Though How. St. Mich. §§ 
7567, 7575, provide that a jury shall be obtained from the 
whole body of the county, and that the names of those 
first placed in the boxes shall be exhausted before re- 
turning to the boxes the names of those previously 
drawn, it does not vitiate the panel thatthe clerk re- 
turned the names of those from one township, drawn 
for a previous term, which were afterwards drawn for 
the next term.— Wise v. Otter Creek Lumber Co., Mich., 48 
N. W. Rep. 695. 


71. JURIES—Summoning Talesmen.—Failure to com- 
ply with Code Iowa, § 232, providing that, where the 
whole number of jurors fail to attend, “the requisite 
number of persons to supply the deficiency shall be 
drawn in the same manner as provided” by law for 
drawing the panelin ‘he first instance, so that, the 
panel being further reduced by challenge, it was neces- 
sary to call talesmen from the by-standers to complete 
the jury, is not ground for reversal,in the absence of 
an affirmative showing that defendants were preju- 
diced by the method adopted.—State v. Rockwell, lowa, 
48 N. W. Rep. 721. 


72. JUSTICES OF THE PEACE—Continuance.--Where a 
justice of the peace, on the return day of the summons, 
continues the case,of which he has jurisdiction, by 
consent of plafitiff and the agent of defendant, and a 
judgment is rendered on the day to which the case was 
continued, it will be presumed that the justice found 
that the agent had authority to consent to a continu- 
ance, though in fact he had not, and the judgment is 
conclusive until reversed on appeal.—Jowa Union Tel. 
Co. v. Boylan, lowa, 48 N. W. Rep. 730. 

73. LANDLORD AND TENANT—Distress for Rent.—A les- 
see sublet part of the demised premises with the con- 
sent of his lessor, and then assigned his term. The 
assignee surrendered the lease to the lessor, who ac- 
cepted the surrender, and gave the assignee a new 
lease for the entire premises: Held, that the lessor 
could not thereafter distrain the goods of the sublessee 
for rent due under the sublease, since he was not the 
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sublessee’s landlord.—Hessel v. Johnson, Penn., 21 Atl. 
Rep. 794. 

74. LANDLORD AND TENANT—Notice to Quit. — Under 
Rev. St. Mo. 1889, § 6371, providing that all contracts for 
the leasing of stores, shops, houses, tenements, or 
other buildings, in cities, towns or villages, not in writ- 
ing, shall be tenancies from month to month, determi 
nable by one month’s notice in writing, the verbal 
lease of a park, situatein a city, and consisting of 
about nine acres, on which are buildings used for sa- 
loons, restaurants, booths, and dance-halls,can be 
terminated by a month’s notice in writing.— Withnell v. 
Petzold, Mo., 16 8. W. Rep. 205. 

75. LIFE INSURANCE—Assignee.—In an action by the 
beneficiary in an insurance policy against an assignee 
who has no insurable interest in the life of the insured, 
to recover the amount of the policy paid to defendant 
by the insurance company, defendant is not entitled to 
retain for the sister of plaintiff a share which was as- 
signed her by plaintiff, but which she testifies she has 
surrendered to plaintiff.—Brennan v. Franley, Penn., 21 
Atl. Rep. 803. 

76. LIMITATIONS—Execution Sale.—Rev. St. Ind. 1881, § 
293, cl. 3, which provides that actions for the recovery 
of land sold on execution must be brought within 10 
years after the sale, applies to cases where the sale is 
invalid because made outside the county in which the 
land lies.—Orr v. Owens, Ind., 27 N. E. Rep. 493. 

77. LIMITATIONS—Statute — Land Warrant.—The title 
of the holder of a descriptive warrant, which fully sets 
forth the boundaries of the land, begins to run from the 
date of the warrant, and not from the return of the sur- 
vey, since such a warrant passes an equitable interest in 
the land.—Keller v. Powell, Penn., 21 Atl. Rep, 796. 

78. MANDAMUS TO DITCH COMMISSIONER.— Where a 
ditch commissioner has collecied assessments levied 
for the construction of a ditch mandamus will lie to com- 
pel him to distribute to the contractor the amount due 
him for construction, the commissioner’s liability be- 
ing not for breach of contract but for failure in his min- 
isterial duty to lawfully distribute the fund.—Ingerman 
v. State, Ind., 27 N. E. Rep. 499. 

79. MASTER AND SERVANT—Defective Appliance.—It is 
not the duty of a brakeman to know whether the brakes 
on the train on which he is working are in good condi- 
tion, or to examine such brakes before using them.— 
Ohio & M. R. Co. v. Pearcy, Ind., 27 N. E. Rep. 479. 

80. MASTER AND SERVANT—Risks of Employment.—A 
corporation is negligent which causes a great amount 
of snow and debris to be thrown and left upon a shed, 
which in consequence, falls uponjan an employee en- 
gaged in carrying bricks thereunder.—Johnson v. First 
Nat. Bank of Ashland, Wis., 48 N. W. Rep. 712. 

81. MECHANIC’s LIENS.—One who has entered into an 
agreement to purchase land, and procured the building 
of a house thereon, cannot divest the mechanic’s lien 
by surrendering the agreement to purchase, and allow- 
ing hia wife to take a new agreement from his vendor.— 
Wingert v. Stone, Penn., 21 Atl. Rep. 812 

82. MECHANIC’s LIENS—Extent.—In an action to fore 
close mechanic's liens for work done and for material 
furnished under a contract with one who has an ex- 
ecutory contract for the purchase of a city lot, and is in 
possession thereof, the lien of the mechanic or mate- 
rial-man must be measured by the extent of the equity 
of the purchaser under the executory contract.— Getto v. 
Friend, Kan., 26 Pac. Rep. 473. 


83, MINERAL LANDS—Grants.—Act Cong. March 3, 1853, 


being an act “to provide for the survey of the public 
lands in California, the granting of pre emption rights 
therein, and for other purposes,” section 6 of which 
grants to the State of California land sections 16 and 36 
‘for the purposes of public schools in each township,” 
does not include the mineral lands in those sections, 
though they are not specially excepted from the grant, 
—Hermocilia v. Hubbeli, Cal., 26 Pac. Rep. 611. 

84. MORTGAGE —Deed—Parol Evidence.—Parol proof is 
inadmissible to show that an absolute conveyance was 





intended to operate as a conditional sale or a sale with 
a right to redeem.—Peagler v. Stabler, Ala., 9 South. Rep. 
157. 

8. MORTGAGE—Foreclosure — Notice.— A notice of 
foreclosure sale under a power, after stating the 
amount then claimed to be due on the mortgage for prin - 
cipal and interest, stated that the mortgaged premis- 
es would be sold to pay said debt and interest, “and the 
taxes, if any, on said premises: Held, good.—Kirkpat- 
rick v. Lewis, Minn., 48 N. W. Rep. 783. 

86. MORTGAGE—Payment—Application.—Where mort- 
gagees in possession of the mortgaged estate receive 
therefrom a net income over and above their expend- 
itures, they are under obligation to so apply such pay- 
ments to reduce the more onerous undertakings of the 
debtor if it can be done consistently with their receipt 
of all he has contracted to pay them.— Murdock v. Clarke, 
Cal., 26 Pac. Rep. 601. 

87. MORTGAGE —Sale—Diligence.—Under chapter 112, 
Laws 1883, an action to set aside a foreclosure sale made 
under a power must be brought in all cases with rea- 
sonable diligence, and not later than five years. What 
may be determined to be reasonable diligence must de- 
pend largely upon the circumstances of each case.— 
Marcotie v. Hartman, Minn., 48 N. W. Rep. 767. 


88. MORTGAGE—Sale of Equity.—The purchaser at the 
sale of an equity of redemption, under an execution for 
an installment of the mortgage debt, takes subject to 
the lien of the mortgage, of the existence of which he 
was apprised by the record, and by the announcement 
before the sale, and will not be heard to compiain that 
such a proceeding is invalid as oppressive, in the ab- 
sence of objection by the mortgagor.— Whitmore v. Ta- 
tum, Ark., 168. W. Rep. 198. 

89. MUNICIPAL CORPORATIONS—Defective Streets.—A 
complaint for damages against a town, alleging that 
plaintiff sustained injuries by a fallcaused by snow and 
ice, which defendant had negligently allowed to accu- 
mulate and remaininan “uneven and slippery” con- 
dition on one of the thoroughfares, is sufficient.—Peul- 
son v. Townof Pelican, Wis., 48 N. W. Rep. 715. 

90. MUNICIPAL CORPORATIONS — Fire Limits. — The 
amended charter of the city of Birmingham, § 20, subd. 
14, provides that the mayor and aldermen shall have 
power “to establish, regulate, or change fire limits 
within said city, and to pass all laws necessary for the 
protection of said city against fire, and for this purpose 
may remove any wooden building or structure, paying 
the owner therefor a reasonable price:” Held, that an 
ordinance establishing fire limits and prohibiting the 
erection of wooden buildings therein is valid.—Canepa 
v. Mayor, Ala., 9 South. Rep. 180. 

91, MUNICIPAL CORPORATIONS—Public Improvements. 
—Inthe absence offraud, the time for completing a 
street improvement under a contract may be extended 
by the common council.—Terre Haute g L. R. Co. v. 
Nelson, Ind., 27 N. E. Rep. 486. 

92. MUNICIPALITY— Incorporation — Contested Elec- 
tion.—The non-resident owner of property within the 
limits of a proposed corporation, though not an elector, 
and not entitled to contest the election in the manner 
provided by statute, may maintain a bill to restrain 
the county commissioners from canvassing the returns 
of an election held under certain statutes of Washing- 
ton, for the purpose of effecting the incorporation, on 
the ground that it was void because of a failure to 
comply with the statute.—Smith v. Board County Com’rs, 
U. 8. C. C. (Wash.), 45 Fed. Rep. 725. 

93. NEGLIGENCE — Burden of Proof.—In an action 
against a street-railway company for personal injuries, 
the refusal of the court to instruct, at defendant’s re- 
quest, that the burden of the proof was on plaintiff to 
prove her case as alleged in the declaration, and that 
she must prove by a preponderance of evidence that at 
the time of the accident that she was exercising ordi- 
nary care and prudence, is error, where these proposi- 
tions are not embodied ia the charge given by the court 
of its own motion.—North Chicago St. R. Co. v. L ouis, 
Ill, 27 N. E. Rep. 451. 
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94. NEGOTIABLE INSTRUMENT—Pleading.—In an action 
upon a note by the indorsee thereof before maturity, in 
which the fact of indorsement is alleged in the petition, 
an answer which does not deny the indorser’s signa- 
ture, and which merely avers that the note “was never 
indorsed so as to transfer title,’”’ does not put the fact 
of indorsement in issue.—Second Nat. Bank of Richmond 
v. Martin, Iowa, 48 N. W. Rep. 785. 

95. NEGOTIABLE INSTRUMENT—Seal— Partnership.—A 
note signed with the name of a limited partnership by 
its treasurer, pursuant to a resolution authorizing its 
execution, is not rendered unnegotiable by the fact that 
a stamped devise, purporting to be the seal of the com 
pany, had been afiixed to the left-hand side of the note, 
over the body of the writing.—Stevens v. Philadelphia 
Bali Club, Penn., 21 Atl. Rep. 797. 

96. NEGOTIABLE INSTRUMENT — Surety. — Defendant 
signed as surety a note which bore interest from date, 
and which provided for the payment of attorney’s fees, 
and the payee agreed in writing that defendant should 
“not be bound for interest, but for the principal alone.” 
Held, that said agreement did not relieve defendant from 
lability for attorney’s fees or for interest after matu- 
rity.—McDonald v. Huestis, Ind., 27 N. E. Rep. 509. 

97. NEW TRIAL—Newly-discovered Evidence.—Admis 
sions made by the successful party after the trial do not 
constitute newly-discovered evidence.—Crow v. Brun- 
son, Ind., 27 N. E. Rep. 507. 

98, NUISANCE—Indictment.— Code Iowa, § 4089, pro- 
vides that “the corrupting or rendering unwholesome 
or impure the water of any river” is a nuisance: Held, 
that an indictment alleging that defendant unlawfully 
placed in a certain stream impurities and poisons, to 
the injury and prejudice of persons named, and others, 
sufficiently imports a public nuisance.—State v. Smith, 
Iowa, 48 N. W. Rep. 727. 

99. NUISANCE—Injunction.—The owner of a slaughter- 
house, who slaughters a large number of animals daily 
and has no other place for slaughtering, is specially in 
jured by an obstruction in the highway which wholly 
cuts him off from access to the slaughter house,and may 
enjoin the nuisance by a suitin his own name, under 
Civil Code Cal. § 3493.— Gardener v. Stroever, Cal., 26 Pac. 
Rep. 618. 

100. PARTITION.—In a suit for partition, where plaint- 
iffs assert title to the land, and specify the nature of 
their title, and the court finds that it isin them, there 
is an issue as to title, and an adjudication thereon, 
which entitles defendants to a new trial as of right.— 
Powers v. Nesbit, Ind., 27 N. EK. Rep. 501. 

101, PARTNERSHIP—Chattel Mortgages.—The surviving 
partner of an insolvent firm may mortgage the per. 
sonal property of the firm to secure a firm debt.— First 
Nat. Bank v. Parsons, Ind., 27 N. E. Rep. 486. 

102. PLEADING — Demurrer. — Where a Cefendapt 
demurs to the complaint, which being overruled, 
answers over, and a verdict and judgment are ren- 
dered against him, the judgment will not be re- 
versed on objection to the complaint on appeal, though 
some of its material allegations appeared to be legal 
conclusions, and the breaches inthe writing declared 
upon were defectively assigned. — Gschwander v. Cort, 
Oreg., 26 Pac. Rep. 621. 

103, PLEADING—Demurrer— Appeal.—By pleading to 
the merits after the demurrer is overruled defendant 
abandons his demurrer, and cannot assign the ruling 
thereon for error on appeal.—Geary v. Bangs, Il., 27 N. 
E. Rep. 462. 

104. POWER OF ATTORRNEY—Construction.—When an 
authority is conferred upon an agent by a formal in- 
strument, as by a power of attorney, there are two 
rules of construction to be carefully attended to: (1) 
The meaning of the general words in the instrument 
will be restricted by the context, and construed accord- 
ingly; (2) the authority will be construed strictly, so as 
to exclude the exercise of any power which is not 
warranted, either by the actual terms used, oras a 
necessary means of executing the authority with effect. 
—Coulter v. Portland Trust Co., Oreg., 26 Pac. Rep. 565. 





105. PRINCIPAL AND SURETY—Contribution.—Rev. St. 
Ind. 1881, §§ 1210, 1211, providing that any person bound 
as surety upon any contract in writing, where the right 
of action has accrued, may require by notice the cred- 
itor or obligor forth with to sue on tbe contract, and that, 
if he fails to do so within a reasonable time, the surety 
shall be released, has no bearing upon the rights of co- 
sureties as against each other; and where several 
sureties have taken up a note when due, the fact that 
another surety has notified them to bring suit thereon 
against the principal will not protect himin an action 
for contribution by his co-sureties.— Reiter v. Cumback, 
Ind., 27 N. E. Rep. 443. 

106. PROBATE CoURTS—Jurisdiction.—Tbe statute reg- 
ulating proceedings instituted in the probate court by 
municipal corporations, to appropriate real property 
for an authorized public use, confers on that court 
power to decide when the service onthe defendants is 
complete, and the parties are in court, and its decisions 
on these questions cannot be collaterally inquired into. 
—Cincinnati, etc. R. Co. v. Village of Belle Centre, Ohio, 27 
N. E. Rep. 464. 

107, PROCESS—Service by Publication.—The legislature 
may provide for constructive or substituted service of 
process in actions to determine adverse claims to land, 
in cases of necessity or where personal service is im- 
practicable, and with a reasonable exercise of such 
legislative discretion to courts will not interfere.— 
Shepherd v. Ware, Minn., 48 N. W. Rep. 773. 

108. PRocEss—Service by Publication.— The provis- 
ions of Gen. Laws 1881, Ex. Sess. ch. 81, for the service 
of process upon unknown Claimants by publication, in 
actions to determine adverse claims to real property, 
must be strietly construed and complied with; and, if 
it is sought in such an action to bar urknown persons 
claiming under the patent title, the party in whose 
name that title appears of record must be named as a 
defendant: in the proceedings.— Ware v. Easton, Minn., 
48 N. W. Rep. 775. 

109, PROocEssS—Service of.—While the law requires of 
public officers only reasonable diligence in the service 
of process, yet what constitutes reasonable diligence 
depends upon the particular facts in connection with 
the duty, as, for example, the special instructions 
given, or the apparent necessity for quick action.— 
Guiterman v. Sharvy, Minn., 48 N. W. Rep. 780. 


110. PUBLIC LAND—Patent — Cancellation.— A home- 
stead patent issued under Rev. St. U.S. § 2291, will be 
canceled in a direct proceeding against the origina 
patentees for that purpose, where there was no actual 
residence for five years by the person who made the 
entry, nor by her heirs after her death, upon the land 
prior to the issuance of the patent, and where the 
proofs in the land-office on which the entry was al- 
lowed only show that the person making the original 
application to enter it as a homestead lived on it oaly 
for three or four months before she was taken ill, and 
from that time no residence on the land was shown by 
the testimony. — United States v. Perry, U. 8. C. C. 
(Wash.), 45 Fed. Rep. 759. 


111, PUBLIC LAaND—Patent—Cancellation.—Although in 
asuit to cancel a patent to public land entered as 
timber land it appears that the land was not in fact 
unfit for cultivation, and chiefly valuable for its timber, 
and therefore not subject to entry as timber land, yet 
ifthe patent does not show that the government in 
issuing it relied upon the representation that it was 
timber land, the title will be protected in the hands of 
a bona fide purchaser.— United States v. Scholl, U. 8. U. C. 
)Wash.), 45 Fed. Rep. 758. 

112. RatLRoaD—Construction—Lien.—Under Act Ark. 
March 19, 1887, any one who furnishes materials to bulld 
any railroad is entitled to a lien upon the road bed, 
equipment, or appurtenances of the road, irrespective 
of whether it is owned by an incorporated company 
a firm, or individuals in common.— Brown v. Buck, Ark 
168. W. Rep. 195. 

113. RAILROAD COMPANIES — Construction—Changing 
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Grade.—In an action against a railroad for damages 
caused by reducing the grade of a street: Held, that the 
sale of the land to defendant did not include compen- 
sation for such anticipated damage in changing the 
grade, so as to authorize an affirmative charge to be 
made on behalf of defendant.—Alabama M. Ry. Co. v. 
Williams, Ala., 9 South. Rep. 203. 

114. RAILROAD COMPANIES—Contributory Negligence. 
—A woman 27 years old, who,in order to take an in- 
coming train, endeavors to climb over the couplings 
between two cars of a freight train, with engine at- 
tached, standing across a highway, and is killed by the 
sudden starting thereof, is guilty of gross contributory 
negligence.—Bird v. Flint, etc. R. Co., Mich., 48 N. W. 
Rep. 691. 

115. RAILROAD COMPANIES — Negligence—- Knowledge 
of Defects.—Notice to a railway company that cars on 
passing over a certain place in its track had a “jump- 
ing” or “jarring” motion would not tend to prove notice 
toitof alatent internal seam ina rail at that piace 
which subsequently caused the rail to split and break. 


—James v. Northern Pac. R. Co., Minn., 48 N. W. Rep. 753. - 


116. RAILROAD COMPANIES—Negligence at Crossing.— 
Upon the facts of this case where the deceased who 
was familiur with the locality was injured in attempt- 
ing to cross a railroad track: Held, there was nothing 
in the evidence to excuse her failure to exercise such 
care as the law requires.— Miller v. Louisville, etc. R. Co., 
Ind., 27 N. E. Rep. 339. 

117. RAILROAD COMPANIES — Stock killing. — In an 
action against a railroad company for killing a cow, 
which entered upon the track at a point where it 
should have been securely fenced, but was not, an an- 
swer which recites a great many evidentiary facts to 
show why the road was not fenced, but does not aver 
that the road could not have been fenced at that point 
without interfering with the rights of the public or the 
free use of the track by the company or jeopardizing 
the safety of its servants, is demurrable.— Pennsylvania 
Co. v. Zwick, Ind., 27 N. E. Rep. 508. 


118. REAL EstTaTE AGENT—Commissions.—A real estate 
broker who is acting as agent forthe purchaser with 
out the knowledge of the seller, is not entitled to com. 
missions from the latter, and such commissions, when 
paid without such knowledge, may be recovered back, 
even though the sale was an advantageous one.—Cannell 
v. Smith, Penn., 21 Atl. Rep. 793. 

119. RECEIVERS—Negligence.—Under Act Cong. March 
3, 1887, which provides that a receiver may, without 
leave of court, be sued in respect of any act or transac- 
tion of his in carrying on the business of which he is 
the reeeiver, a receiver may be sued for the torts of the 
servants of his predecessor in the same receivership.— 
McNulta v. Lockridge, 11.,27 N. E. Rep. 452. 

120. REMOVAL OF CAUSES— Jurisdictional Amount.— 
Where the amount claimed in a petition is not sufficient 
to allow the cause to be removed toa federal court, 
damages claimed in a counter-claim cannot be added 
thereto, so as to make out the jurisdictional amount.— 
Bennett v. Devine, U. 8. C. C. (Iowa), 45 Fed. Rep. 705. 


121. REPLEVIN—Bond.— Act Pa. March 21, 1772, § li, 
providing that in every replevin of a distress for rent 
the sheriff shalltake a bond in his own name from 
plaintiff, with one surety, and that he shall assign the 
bond to the avowant or person making conusance, who 
upon forfeiture may sue in his own name, does not ap- 

“ply to replevin suits in which the title to the property 
isthe subject under investigation.—Clark v. Morss, Penn., 
21 Atl. Rep. 802. 

122. REPLEVIN—Title to Sustain.—In an action to re- 
cover the possession of persona! property, the plaint- 
iff ordinarily must show that he is the owner of the 
property or is lawfully entitled to the possession of it 
by virtue of a special property therein. The ownership, 
however, requisite to maintain such an action peed not 
be absplute; a right to the possession and dominion 
over it for the time is all that is essential.—Lewis v. 
Birdsey, Oreg., 26 Pac. Rep. 623. 





123. SALE—Declaration of Seller.—The declarations of 
the seller, made prior to the sale of his stock of goods 
to one who has assumed to pay his debts, that he was 
entirely solvent, and that he was not short in his ac- 
counts as village treasurer, are inadmissible in an ac- 
tion by the purchaser against the sheriff for the wrong 
ful attachment of the goods after the transfer.—Filan- 
nery v. Van Tassel, N. Y.,27 N. E. Rep. 393. 

124, SCHOOL Law—Taxation—Injunction.—A majority 
of the complainants having voted in favor of the ap- 
proval of the local schoo! law now in question, and all of 
them having acquiesced in the result of the election 
until after a school] was established and put into opera- 
tion,the judge was warranted in denying an interlocu- 
tory injunction to restrain the collection of atax au- 
thorized by the local law and levied thereunder for 
supporting the public school system provided for by 
said law.—/rvin v. Gregory, Ga., 13S. E. Rep. 120. 

125. SPECIFIC PERFORMANCE—Contract.—A contract, 
signed by both parties, stated that defendant agreed to 
sell to plaintiff certain land, to furnish an abstract and a 
warranty deed for $5,150, $100 to be paid down and $300 
as soon as the abatract should be eompleted, or within 
14 days; plaintiff to assume a mortgage of $1,500, 
and to pay the balance within 6 years: Held, that plaint- 
iff, by implication, agreed to buy the land and pay the 
price, and that the contract was therefore complete.— 
Munroe v. Edwards, Mich., 48 N. W. Rep. 689. 

126. TAXATION — Assessment — Bank-stock. — Where 
bank-stock has been assessed by the proper officer, the 
fact that the assessment is entered upon the tax dupli- 
cate in the name of the bank, instead of the individual 
stockholders, does not invalidate the lien, or relieve the 
stockholders from liability for the tax.—Small v. City of 
Lawrenceburgh, Ind., 27 N. E. Rep. 500. 

127. TAXATION—Railway Companies.—Under Rev. St. 
Ill. ch. 120, § 109, it is sufficient in the lists of property 
upon which road taxes are levied to describe railroad 
property as “railroad track,” “proportion of rolling 
stock,” “rolling stock main line,” and “main track.”’— 
Wabash Ry. Co. v. People, lll., 26 N. E. Rep. 456. 

128. TRADE-MARK —Infringment.—How far the question 
of deception in a trade-mark, enters into the question 
as to the right to enjoin infringment.—Solis Cigar Co. v. 
Pozo, Colo., 26 Pac. Rep. 556. 

129. TRIAL—Agreed Case.—Upon application to sell a 
decedent’s real estate to pay debts, where issues are 
formed and the case submitted upon an agreed state- 
ment of facts, the proceeedings do not constitute an 
agreed case under Rey. St. Ind. § 553.— Witz v. Dale, Ind., 
27 N. E. Rep. 498. 

130. TRIAL BY JURY—Waiver.—Where the complaint 
contains both an equitable and a legal cause of action 
the defendant is entitled to a trial by jury of the latter, 
but if the case proceeds to trial by the court without 
objection he will be deemed to have waived a jury.— 
Peterson v. Ruhnke, Minn., 48 N. W. Rep. 768. 

131. TrustT—Infancy—Deed.—One who takes and holds 
the legal title to land in trust cannot disaffirm or avoid 
nis deed in execution of that trust on the ground of 
his minority.—Nordholt v. Norkholt, Cal., 26 Pac. Rep. 
132. TRUST AND TRUSTEE.—Where a testatrix willed 
her property to her husband in trast to be held and 
managed by him for his support during life and for the 
support and education of their children giving him com - 
plete authority to collect and dispose of the rents and 
profits “in such manner as he might think best” for the 
purposes of such trust: Held, that the trustee was not 
vested with arbitrary power over the income and as- 
sets of the estate, and equity would control his dispo- 
sition thereof.—McDonald v. McDonald, Ala., 9 South. 
Rep. 195. 

133. WITNESS—Attorney and Client.—A husband called 
upon a lawyer, who had formerly acted for him, and 
requested him todraw a contract for his wife. Held, 
that the wife, and not the husband, was the client, and 
that with her consent the lawyer might testify regard- 
ing the matter.—Bingham v. Walk, Ind., 27 N. E. Rep. 483. 
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